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Abstract

It comes as no surprise that the growing influence of the internet and information technologies
have ushered in the development of a medium of transacting or doing business called
‘Electronic Commerce’. Pertinent concerns are raised as to whether this form of commerce
guarantees parties’ expectations and standards. Indeed, it is no gainsay that with such
transactions lays a pointer to the entitlements and responsibilities of parties in the electronic
contract/transaction. These aspects can be achieved through principles and doctrines that help
aid parties in reaching a favourable contract outcome while acknowledging and/or with due
regard to relevant legislation. As such, the aim of this paper is to ascertain the relevance of the
‘Caveat’ doctrine as a guide to electronic commerce transactions in Cameroon with a view to
determining how useful it is in protecting the consumer in such transactions. Therefore, in
achieving the said objective, the content analysis approach was adopted. Our findings reveal
that the electronic commerce environment needs a more appropriate doctrine to guide
commercial transactions between the buyer and the seller, and which particularly favours the
protection of consumers who are most vulnerable in electronic contracts. This gives way for
attention to be tilted to the ‘Caveat Venditor’ rule as a fundamental doctrine that assures

consumer protection even in the realm of electronic commerce.
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Introduction

Based on the desire of businesses, trade and commercial transactions to flow or to be carried
out beyond their initial frontiers, there became the tendency to introduce a multi-dimensional
and more advanced way of commercializing that follows the exigencies and trends of global
marketing and trade. The development of electronic commerce is therefore not a novel idea
and has acted as one of the essential ways of enhancing and facilitating trade throughout the
world. As such, the advent of Information and Communication Technology has an effect on
almost all the spheres of human life and the buying and selling of goods and services is not an
exception to it." Since the internet became available for commercial use in the early 90s, the
way of doing business was changed forever." The internet and electronic commerce have
allowed people to carry out business by means of electronic communications, which makes it
possible for them to do business and to conclude contracts with people situated within foreign

jurisdictions.™

However, considering the stakes of commercial transactions concluded online, parties are
generally required to be cautious in ensuring that their acts do not conflict or offend each
other/one another. The buyer and seller in this case need some degree of caution in the
fulfillment of their obligations and responsibilities under the electronic contract. This has been
made possible with the coming of the common law concept of the ‘cavear’ (let him or her
beware)", which could serve or serves as a guide to both traditional and electronic commerce
transactions entered into between the buyer and seller. The term caveat denotes a notice,
warning or word of caution provided to an individual or entity before they take action. The
concept generally applies to contracts for the sale of goods, and came into being because of the
desire to protect parties in sales transactions. This idea of the caveat has brought about other
associated doctrines like the caveat emptor and caveat venditor common law rules which are
illustrative and relevant in sales contracts between the buyer and seller respectively. It is
therefore imperative to examine these two concepts in view of determining whether or not they

are appropriate in online commerce/transactions.
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The Doctrine of Caveat Emptor and the Determination of its Appropriateness in

Electronic Commerce Transactions

Consumer and buyer protection in sale of goods contracts have become a prime focus in recent
times. However, this direction in modern trade practice came to meet a time honoured practice
of buyer beware principle known as caveat emptor.""" As far as the caveat emptor (let the buyer
beware) rule is concerned, it is a doctrine holding that purchasers buy at their own risk."'" It is
an ordinary rule in contract which stipulates that the vendor is under no duty to communicate
the existence even of latent defects in his wares unless by act or implication he represents such
defects not to exist. Therefore the purchaser, who ought not to be ignorant of the amount and
nature of the interest, must exercise proper caution.™ In practice, this doctrine requires the
parties involved in a sale of goods contract namely the consumer to always beware before
buying a product.* They should always ensure the intended products are free from any defects.
In other words, the consumer is responsible for inspecting the products which he or she bought.
This is because when buying the product, the consumer is considered to have used his or her
discretion to buy it. Therefore, if the purchased product is found to have defects after the
purchase is made the consumer should be responsible and should not blame the seller. The
application of this doctrine can be seen in the case of Chandelor v Lopus,® where a goldsmith
in London sold a bezar-stone gemstone as alleged by the defendant to the plaintiff for 100
pounds sterling. However, the plaintiff eventually found that the gemstone was not a bezar-
stone type as alleged by the defendant. The plaintiff then filed the case in court. The court
stated that the defendant gave no guarantee as to the authenticity of the gemstone. In fact, there
was no evidence to show that the defendant knew the type of gemstone. Thus, the defendant
was found not guilty, and no award of damages was given to the plaintiff in the case. It is
therefore evident from this case that the court did not place any responsibility on the defendant

to disclose information about the authenticity of the gemstone to the plaintiff. X"

Also, in the case of Stuart v Wilkins,*" the court stated that the sale of a product accompanied
by a guarantee will warrant the sale of the product to be free from all forms of defects regardless
of whether the defect is known to the seller or not.* However, if there is no guarantee, then the
doctrine of caveat emptor will apply in the sale and purchase contract.*' Also, the Court of

Appeal in the case of Wallis v Russel™'| stated that;
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“The legal meaning or interpretation of Caveat Emptor is that the buyer should be casual in
his deals but must be fully responsible for all his undertakings. This includes things that the
purchaser could do, exercise his judgment, make voluntary choices or decisions and the
contract mandates him to do so or not to rely on the seller.” The responsibility therefore

according to this rule is on the buyer to ensure that what he purchases is within his likeness.

However, the doctrine of caveat emptor will not apply in the following exceptions. Firstly, if
the existence of defects in the product cannot be identified through self-inspection by the
consumer and at the same time the seller also conceals its existence. X! Secondly, the seller
was asked by the consumer to disclose all defects that exist in a product before purchase.
Therefore, for the second exception, the seller is responsible for disclosing any defects which
exist in a product, if any, to the consumer after being asked to do so by the consumer before
the process of purchasing goods occurs.X* Thirdly, the existence of guarantee of the purchased
product and finally, the seller has issued a false statement about the product with an intention

to commit fraud.**

It is the researcher’s view that, a critical look at the caveat emptor rule indicates that the
doctrine is not suited for electronic commerce transactions, since the parties are not in physical
contact or do not meet directly, hence making it difficult for the buyer to actually examine the
good before purchase is made. As such, the buyer/consumer is left at a detrimental position
with respect to the sales contract, as the seller has more details or information about the actual
state, quality or quantity of the product/good and can thus use it against the buyer who has little
or no possibility of physically checking or inspecting the good before the purchase. And
especially since online transactions pose threats to consumers with certain risks such as
undelivered ordered goods, late delivery, received damaged or unusable goods along with other
problems. This makes it of essence to give way for a new doctrine that necessitates the
protection of buyers/consumers who stand at a weaker position in the electronic sales contract,

thereby ushering fairness to the transaction.
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The Caveat Venditor Rule: A More Suited Doctrine for Electronic Commerce

Transactions

Since online purchases or sales transactions are done without parties directly meeting each
other, there is the tendency that consumers/buyers are on a weaker bargaining power compared
to the sellers, as they only rely on the information the sellers supply via the platform of
purchase.®™ This situation can lead to an information imbalance in contracting.*"" It is therefore
worthwhile that sellers beware of the goods they sell, especially in ensuring that the goods or
products they sell to buyers or consumers conform to the contract terms and descriptions. The
problem here most often arises in instances where sellers post misleading and ambiguous
advertisement. The consequence is that consumers may receive goods different from those
purchased, such as different colours or sizes compared to the goods viewed online. On top of
that, some sellers display testimonials and comments that gravitate only towards their best
reputation."" Such action can also deceive consumers and thus strips away the consumers’
trust towards the online market.*" The shift to caveat venditor (let the seller beware) is
therefore necessary in that it ensures consumer protection rights as well as accords fairness to
the electronic transaction

The caveat venditor rule therefore stresses on the fact that the seller should be mindful,
meticulous and cautious of what he sells to the buyer because he may not be absolved from
liability in event that the good/product is found defective. The main justification for the change
from caveat emptor to caveat venditor was due to the excess information possessed by
manufacturers and sellers. Both parties had more accurate knowledge of a product’s level of
quality.* In other words, defective products should not be sold in the market by manufacturers
and sellers as it may cause loss or physical injury to consumers. As such, the application of the
doctrine of caveat venditor hinders the manufacturers and sellers from providing poor quality

or unsafe products to consumers.*"!

This doctrine has been applied in a number of cases such as the case of Grant v Australian
Knitting Mills Ltd, "' where the court decided that the seller must beware of the defects of the
products. This is because the consumer depends on the skills and information of the sellers and
manufacturers either expressly or implicitly in acquiring a product. Indirectly, consumers are

now no longer burdened with negative effects because of the application of the previous caveat
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emptor principle, which is seen as more in favour of manufacturers and sellers. V' Moreover,
the doctrine of caveat venditor complements the consumer right to obtain information.
Manufacturers and sellers should provide clear,”™ accurate,* and sufficient information to
facilitate consumers to make the right choice before purchasing a product.** This is why in
the case of Wilkes v Deputy International Ltd,**" the court decided that the absence of complete
information on a product can be considered as a violation of one of the consumer rights, namely
the right to obtain information. Equally, it was stated by Chief Justice Parker in Bradford v
Manly*¥i that “Trade operations would be very embarrassed when samples are largely and
frequently used in business transactions”. Mercantile traditions were revived by case laws with
the view of achieving the intent and purposes of the parties involved, and this gave way to the
imposition of implied warranty on producers, agronomist and suppliers who sell by description
for the assurance of quality in their delivery of goods similar to goods bought from the market
with the same description. In as much as it is the responsibility of the seller to deliver on product
quality sufficient to meet the purpose for which the transaction took place between him and the

buyer, presupposes that fitness of purpose is implied or expressed into the agreement. "

Incorporation of the Caveat Venditor (C.V) Rule into Relevant Legislation in Cameroon

At this point, it will be of interest to also look at the incorporation of this doctrine of caveat
venditor into relevant legislation relating to or having a bearing on electronic commercial
transactions in Cameroon. This aspect has been manifested in the form of responsibilities or
obligations on sellers in contracts for the sale of good or service. The application of this
doctrine is made more stringent through implied terms into the sales contract. The English Sale
of Goods Act 1893°*" has to this effect established the implied terms of quality or fitness of
the good/products, which manifests by way of the idea of ‘satisfactory quality’. The act
stipulates that, where the seller sells goods in the course of business, there is an implied term
that the goods supplied under the contract are of satisfactory quality.**"" According to this act,
goods are of satisfactory quality if they meet the standard that a reasonable person would regard
as satisfactory, taking into account of any description of the goods, the price (if relevant) and
all other relevant circumstances. ! The quality of the goods includes their state and condition

and the following (among others) are in appropriate cases aspects of the quality of goods®*>Vi';
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- Fitness for all the purposes for which goods of the kind in question are commonly

supplied
- Appearance and finish
- Freedom from minor defects
- Safety, and
- Durability
Requirement of fitness for purpose

The idea of the C.V rule is typically manifested by this requirement. The Act considers that
goods sold must be particular fit for the purpose for which they are meant. It makes it clear that
where the seller sells goods in the course of a business and the purchaser, expressly or by
implication, makes known to the seller any particular purpose for which the goods are being
bought, there is an implied term that the goods supplied under the contract are reasonably fit
for that purpose, whether or not the purpose is that for which such goods are commonly
supplied. X This requirement was applied in the case of BSS Group Plc v Makers (UK) Ltd
(t/a Allied Services)"', where the court held BSS in breach of this implied condition of fitness
for purpose by supplying the Makers with an Uponor type that did not match the one ordered X"
Therefore, sellers must beware of the fitness quality of the good so as to prevent any form of

legal action against them for non-fitness.
Requirement of appearance and finish

The goods supplied must also conform to this requirement, and it is expected of the seller to
make sure that the goods are not subject to any physical deterioration or deformation. The
consumer/buyer must be assured that the goods supplied are of the right physical state. For
example, the good must not be dented, scratched or hampered in any way. This is why in the
case of Berbstein v Pamson Motors (Golders Green) Ltd“", Rougier J stated that “No buyer of
a brand-new Rolls-Royce Corniche would tolerate the slightest blemish on its exterior
paintwork, the purchaser of a motor car very much at the humbler end of the range might be

less fastidious’. Much will depend upon the intended use of the goods in question. Highly
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visible goods such fitted kitchen units and furniture will have appearance and finish as a more
significant factor, whereas with pipe-work and cables, which will be concealed, it will be of
little significance. It is important to recognize that not all imperfections of appearances will
amount to a breach of contract, for example those involving second hand items, pottery, natural

products etc. X"
Requirement of freedom from minor defects

It is equally an implied term into the sales contract that the goods should be free from any
minor defects. The seller is therefore under a duty to ensure that goods supplied do not have
any inherent flaws that impairs quality, function, or utility. However, it will be a question of
fact whether or not a number of minor defects are sufficient to amount to a breach of the implied
term. X" The court will have to ascertain upon the facts of the case the extent of the defect for
it to amount to a breach of this condition.xV

Requirement of safety of goods

Goods sold must also fulfill the requirement of safety in that the usage of good should not be
that which is harmful to the buyer, and should not be one that poses a risk to life, health,
heredity, consumer property and the environment. The good should not pose any form of
danger to the buyer and other surrounding elements that can possibly be endangered by the
product. This also tallies with the aspect of tortious liability in relation to consumer protection

on the safety of goods.
Requirement of Durability

Durability here will mean that the goods must be those that are able to exist for a reasonable
amount of time without significant deterioration in quality or value. However, this will depend
on the type of product involved and what buyers would reasonably expect of the product.*"!
Breaches involving this factor will often only come to light some considerable time after the
purchase of a product. It will be up to the buyer to establish that, at the time when the product
was purchased, it did not measure up to the durability requirements reasonably to be expected
of it.xlvii
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However, section 14(2C) of this Act indicates three situations where there will be no implied
term of satisfactory quality, which may or may not apply to electronic commerce transactions
and for which will depend on the circumstances of the case. Firstly, a situation where the
unsatisfactory quality of the good is specifically drawn to the buyer’s attention before the
contract is made, where the buyer examines the goods before the contract is made, which that
examination ought to reveal and lastly in the case of a contract or sale by sample, which would

have been apparent on a reasonable examination of the sample.

The English Sale of Goods Act 1893 is therefore illustrative of the caveat venditor rule since
it has made provisions dealing with its application, and which goes a long way to guarantee

consumer/buyer’s rights and protection by virtue of its sections 13-15.
A. Incorporation of the C.V rule under the Cameroon Consumer Protection LawVii

This acts as the main piece of legislation that guarantees the rights of consumers in Cameroon,
and hence a drive to the caveat venditor doctrine inherent in its provisions. This also ushers in
responsibilities and obligations on sellers of goods, service or technology to be mindful of what
they sell to consumers, and also what nature and manner of terms they insert into such contracts
with consumers. This is why the law acknowledges the fact that consumers are sometimes
subject to standard agreements or contracts of adhesion which necessitates the protection of
their rights under such contracts owing to the fact that they are more susceptible to some kinds
of business malpractices and maneuvers perpetuated by some unscrupulous and dubious
sellers. Failing to comply with the requirements under this law may either attract damages from
the seller to the buyer or may absolve the buyer of any liability under the contract. To  begin
with, this law stipulates that the seller or provider should provide or deliver to the consumer a
product, technology, good or service that meets the minimum requirement of sustainability,
utilization and reliability and guarantees his legitimate satisfaction.'™ This will mean that the
seller should offer for sale goods that are of satisfactory quality with regard to the rights of
consumers. Further, this law places another obligation on sellers to disclose any detail or
information with respect to the condition of the goods. In this light, it provides that where
defective, used, reconditioned or repaired goods are sold to consumers, mention must be
expressly, clearly and distinctly made thereof on invoices, receipts, vouchers or accounting

documents.!
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It equally follows that sellers or producers in standard agreements or contract of adhesion
should ensure that the terms of such contracts are clear and easy for the public to understand,
without reference to other contracts, rules, practices, instruments and documents unknown to
the public or not pub at its disposal before or during the execution of such contracts." The terms
of such contracts must therefore be visible and legible at first glance by anyone with normal
vision. Such contracts must equally be regulated and controlled to provide legal protection to
the consumer."" The consumer is equally entitled to be furnished with correct, adequate, clear
and legible information in English and French, concerning the goods and services offered to
enable him make appropriate and rational choices before concluding the contract." All these
go a long way to show how pertinent it is to protect the consumer and thus making the seller

beware of his dealings and engagements in contracts of sale.
B. Incorporation of the C.V rule under the Cameroon Electronic Commerce Law'"

Since this law generally governs commercial transactions conducted electronically, it has
brought out a number of provisions that go a long way to guarantee the rights of
buyers/consumers, thereby falling in line with the caveat venditor rule which tilts more
responsibility on sellers in sales or commercial transactions. It provides that “prior to the
conclusion of the contract, the seller shall be bound, during electronic commercial transactions,
to provide the consumer with the following information in a clear and intelligible manner; the
identity, address and telephone number of the seller or service provider, a complete description
of the states for the conduct of the transaction, the nature, characteristic and price of the
product, cost of delivery and where applicable, the insurance rates of the product and the
required taxes...”"V This provision illustrates the fact that the seller is under an obligation to
provide the consumer with all necessary information as regarding their transaction. It makes it
possible for the consumer/buyer not to be easily exploited by the seller as the former will have
to scrutinize these information/documents before concluding the contract. It equally mentions
that these information/documents are to be placed at the disposal of the buyer/consumer

electronically for consultation at all stages of the transaction.'!

The law also prohibits the seller to deliver a product not ordered by the consumer where it is
accompanied by a request for payment.V!' The seller must also allow the consumer to make a

final statement of all its choices, confirm or modify the order as it may desire and consult the

International Journal of Legal Developments and Allied Issues
ISSN 2454 1273
Volume 10 Issue 2 - March April 2024
This work is licensed under CC BY-SA 4.0.



https://thelawbrigade.com/
https://thelawbrigade.com/
https://ijldai.thelawbrigade.com/?utm_source=ArticleFooter&utm_medium=PDF

An Open Access Journal from The Law Brigade (Publishing) Group 45

electronic certificate relating to its signing. These provisions therefore portray the
legislator’s intention to protect and guarantee consumers’ rights and interest in electronic

commerce contract.

C. Incorporation of the C.V rule under the Law Governing Commercial Activity in

Cameroon'

The caveat venditor rule has also been incorporated indirectly into this law when it talks about
warranties, after-sales service and even deceitful commercial practices. This place a burden on
sellers to ensure that goods sold must be befitting to the consumer/buyer as to be free from
adverse effects. In this light, the law provides that the vendor or professional shall be bound to
provide the buyer with a warranty for the peaceful and useful possession of goods sold, the
actual use for which the good or service sold is intended and latent defects prior to the sale and
unknown to him. This obligation of warranty shall be implemented by repairing the good,
replacing the good and reimbursing the price of the good. The replacement of the good occurs
when the defect is so serious that the good will be partially or totally unusable despite its
repair.* Also, where the vendor or professional is unable to repair or replace the goods, he shall
immediately refund the amount paid.™ Through this warranty engagement, the seller/vendor is
bound to be liable for his own negligence or lack of care in goods sold or delivered to the buyer,
especially when the good is found defective or unsuitable for the purpose for which it is meant.
Therefore, the seller is called upon to be mindful of what he sells to the buyer so as to avoid
inconveniencies on both parties, which could have possibly been avoided. The prohibition of
deceitful commercial practices as enshrined in this law can also be seen as a drive towards the

caveat venditor doctrine.

This law forbids any marketing or commercial practice that is intended to deceive consumers,
buyers or the public into purchasing a product. This law clearly spells out those activities that
are considered deceptive™, which includes but not limited to presenting false details about a
product, presenting false sample of the product, displaying goods that do not exist etc. All these
places an obligation of carefulness on the part of sellers, vendors or professionals to beware of
what and how they sell to buyers/consumers so as not to attract liabilities on them, bearing in

mind that failure to comply with these measures will only attract sanctions.
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D. Incorporation of the C.V rule under OHADA Uniform Act on General Commercial
Law (UAGCL)™ii

This doctrine has also been implicitly recognized and enshrined in the UAGCL, and equally
places some responsibilities on sellers in sales contracts. This goes a long way to ensure that
there is fairness in the contract, and that, consumers/buyers who often fall victims to sellers
business malpractices are protected in the contract. This has been achieved through obligations
that confer on the seller more responsibilities towards the buyer. This piece of legislation has
therefore been very instrumental in commercial transactions between the buyer and seller. The
seller according to this Act undertakes to deliver goods and remit, if possible, documents and
accessories necessary to their use, upon proof of purchase and acceptance of delivery, under
the conditions set forth in the contract. It is also required that the seller ensures and guarantees
that the goods are conforming to the order.”™ These obligations are seen below;

(a) Compliance Obligation

It is incumbent on the seller to ensure that goods delivered or pending delivery comply with
the terms of the contract; following their descriptions as ordered by the buyer/consumer in
conformity with the contract. The uniform act therefore stipulates that the seller shall deliver
the goods in quantity, quality, specifications and packaging in accordance with the terms of the
contract.™ In addition, where the contract is silent, the seller shall deliver the goods according
to the customary practices or in the same way a she presented samples or models. He must also
deliver them in packages or conditions usually applied for this type of goods or, failing that, in
conditions enabling their conservation and protection™"'. Equally, where delivery is anticipated,
the seller may, until the date scheduled for delivery, either impose delivery of new compliant
goods, or repair the non-conformity or defect of delivered goods insofar as the exercise of this
right does not cause any damage or costs to the buyer.”" It is noteworthy that, under penalty
of forfeiture for the buyer of the right thereof, the apparent defects of conformity on the day of
delivery must be disclosed to the seller in the month following the delivery. (Art 258)™Viit |n
essence, this obligation is considered absolute as far as delivering goods in the right state,
condition and description is concerned. The seller therefore must be able to honour this

obligation owed to the buyer in order to avert the consequences of non-conformity of the goods.
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(b) Guarantee Obligation

The Uniform Act also recognizes the seller’s obligation to guarantee™™ the product or good to
be delivered. It follows that the seller must deliver the goods free of any right or claim of a
third party, unless the buyer agrees to take them “as his”. It equally mentions that the seller
shall guarantee the buyer against any eviction of his own doing.”™ Any clause restricting the
warranty due by the seller shall be construed accordingly. The seller who invokes such clause
shall demonstrate that the buyer has known thereof and accepted it at the conclusion of the
contract.”™ The seller must thus ensure that the goods are free from any encumbrance and not

subject to any adversity.
(c) Delivery Obligation

The seller has an express obligation to deliver the goods to the buyer/consumer as ordered.
This obligation must be exercised in strict compliance with the terms of the contract. The seller
must therefore deliver the goods on the date set in the contract or determined according to its
provisions. If delivery is scheduled for a specific period, he may deliver any time during that
timeframe. Absent of such stipulation in the contract, the seller shall deliver within a reasonable
time after the conclusion of the contract.”™ ' It equally follows that when the seller is not
required to deliver the goods at a particular place, he must keep them at the disposal of the
buyer, either at the place where they were manufactured or stored at the headquarters of his
sales activities.™ " Also, where the sales contract provides for delivery of goods to a carrier,
the seller shall meet his obligation to the buyer by delivering them as requested. However, the
seller is required to conclude the necessary contracts so the transportation is effected by
appropriate means and according to customary conditions up to the location agreed with the
buyer. In addition, the seller is not required to subscribe to a shipping insurance, but he shall,
at the request of the buyer, provide him with all information necessary to contract such
insurance.”™ Where the seller is to hand over documents and accessories of the goods, he shall
meet this obligation at the time, place, and in the form provided for in the contract or by
customary practices in the concerned sector.”™ Looking at this obligation, the seller is under a
duty to ensure that goods are delivered to the consumer/buyer in accordance with what they
agreed in the contract. The seller can therefore not deviate from this rule, except the parties

stipulate otherwise or the law warrants so.
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E. Incorporation of the C.V rule under the United Nations Convention on International
Sale of Goods (CISG)> Vi

This is another instrument that incorporates the caveat venditor rule and places some
obligations on the seller in a sales contract or transaction. These obligations are fundamental
to the realization of the electronic commerce contract and to protecting the rights of

consumers/buyers in such contracts.
(a) Obligation of conformity of goods and third party claims

In a typical commercial transaction, the seller is obliged to ensure that goods conform to what
was ordered under the contract of sale, and also taking into consideration third party claims on
such goods. Conformity here will mean that the seller must deliver goods that are of the
quantity, quality and description required by the contract and which are contained or packaged
in the manner required by the contract.™ ! Also, except where the parties have agreed
otherwise, goods do not conform with the contract unless they; are fit for the purpose for which
goods of the same description would ordinarily be used, are fit for any particular purpose
expressly or impliedly made known to the seller at the time of the conclusion of the contract,
except where the circumstances show that the buyer did not rely, or that it was unreasonable
for him to rely, on the seller’s skills and judgment, where the goods possess the qualities which
the seller has held out to the buyer as a sample or model, and lastly where the goods are
contained or packaged in the manner usual for such goods or, where there is no such manner,

in a manner adequate to preserve and protect the goods.>Vi

In addition, the seller is liable in accordance with the contract and this convention for any lack
of conformity which exists at the time when the risk passes to the buyer, even though the lack
of conformity becomes apparent only after that time (art 36(1)."™ Equally, if the seller has
delivered goods before the date for delivery, he may, up to that date, deliver any missing part
or make up any deficiency in the quantity of the goods delivered, or deliver goods in
replacement of any non-conforming goods delivered or remedy any lack of conformity in the
goods delivered, provided that the exercise of this right does not cause the buyer unreasonable

inconvenience or unreasonable expense.”™X This aspect typically demonstrates the legislator’s
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desire in upholding and protecting the rights of consumers by the incorporation of the doctrine

of caveat venditor into its provisions.

Another aspect here is that the seller must deliver goods which are free from any right or claim
of a third party based on industrial property or other intellectual property, of which at the time
of the conclusion of the contract the seller knew or could not have been unaware, provided that
the right or claim is based on industrial property or other intellectual property; under the law
of the state where the goods will be resold or otherwise used, if it was contemplated by the
parties at the time of the conclusion of the contract that the goods would be resold or otherwise
used in the state or in any other case under the law of the state where the buyer has his place of
business. (Art 42(1))>

(b) Obligation to deliver goods and hand over documents

The seller must be able or is obliged to deliver the goods as ordered by the buyer at the
stipulated place and time of delivery, alongside handing over documents relating to such goods
as the case may be. It follows that the seller must deliver the goods, hand over any documents
relating to them and transfer the property in the goods, as required by the contract and this
convention.™"  The seller must therefore deliver the goods; if a date is fixed by or
determinable from the contract, on that date, if a period of time is fixed by or determinable
from the contract, at any time within that period unless circumstances indicate that the buyer
is to choose a date; or in any other case within a reasonable time after the conclusion of the
contract.™ 1 Also if the seller, in accordance with the contract or this convention, hands the
goods over to a carrier and if the goods are not clearly identified to the contract by markings
on the goods, by shipping documents or otherwise, the seller must give the buyer notice of the
consignment specifying the goods.”™ " Equally, if the seller is bound to arrange for carriage of
the goods, he must make such contracts necessary for carriage to the place fixed by means of
transportation appropriate in the circumstances and according to the usual terms for such
transportation.”™V If the seller is not bound to effect insurance in respect of the carriage of the
goods, he must, at the buyer’s request provide him with all available information necessary to
enable him effect such insurance.”™"' This obligation therefore safeguards the buyer’s interest
in the sales contract as far as the subject of delivery of goods is concerned, and equally places

on the seller a duty of care in the course of delivery of the good.
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Conclusion and Recommendations

It is the researcher’s view that the doctrine of caveat venditor is much more appropriate for
electronic commerce transactions than the former caveat emptor rule. This is because the
doctrine (caveat venditor) raises issues of consumer protection, awareness and fairness in the
sales contract. Apart from Common Law principles and cases illustrating the importance of
this doctrine, it has also been incorporated into legislations seen above, and which all
demonstrate the desire of legislators in protecting commercial transactions involving
consumers/buyers. Therefore, consideration needs to be given to consumers/buyers (especially
in the electronic sphere) who are considered to be more vulnerable as far as the purchase or
sales contract is concerned. As a result, the sellers are under an express/implied duty or
obligation to ensure that the goods they sell conform to requirements ordered by the
consumer/buyer, meets the aspect of satisfactory/merchantable quality and also that the goods
are free from defects, otherwise liability shall be borne by that seller giving rise to damages
sought by the buyer/consumer, or that of having the consumer/buyer absolved of

responsibilities under the contract.
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