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Abstract

It is usual nowadays that one of the principal activities of a bank is to grant advances to the
public either on short, medium or long term basis. These advances or loans are seen to
constitute a vital source of revenue or profit for a bank, and as such define the very nature and
purpose of the banking business. However, credits or advances granted constitute a risky
venture for banks, reason being that the advance granted may not be reimbursed when they
become due or mature. This is generally the case when the debtor runs insolvent, dies,
absconds, or is delinquent or simply unwilling to repay the advance. In any of these
circumstances, the bank will find it difficult to recover its debts, if special measures were not
put in place at the time the advance or loan was given out. This might even cause the financial
distress or liquidation of the bank if the situation is not properly salvaged on time. The aim of
this work therefore is to determine the legal and practical mechanisms put in place for the
protection of banker’s advances and to advice on the strengthening of same by bringing out
recommendations that will render the protection mechanisms of banker’s advances more
efficient and feasible. In carrying out this research work, the doctrinal method of legal research
was engaged, drawing from primary and secondary sources of data. This study reveals that
bankers sometimes face difficulties with regards to their advances especially during recovery
which eventually affects the entire running of the bank. This practically stems from lack of
proper implementation or compliance with the laws and regulations in force, textual lapses and
ambiguities in some of the laws and regulations, insider lending, just to name but a few. It is
therefore recommended inter alia that, bankers should strictly observe and adhere to the
mechanisms put in place for the protection of their advances so as to guarantee a much better
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level of stability and sustainability within the banking sector, and more precisely to guard

against credit risk or financial distress faced by banks upon customers’ default.

Keywords: Protection, Banker, Advance, Security, Recovery, Granting, Law

Introduction

The world today is in a continuous process of evolution. Before the advent of the banking
system which exists today, there were different mechanisms used by individuals, companies
and other entities to establish a means of saving money, which in turn could be withdrawn on
subsequent basis. Because of the need for major financiers in most economies today, virtually
every business and individual have a credit relationship with a financial institution, especially
banks. Some rely on periodic short term loans to finance temporal working capital needs.
Others primarily use long term loans to finance capital expenditure, new acquisition or
permanent increase in capital. Regardless of the type of loan, all credit request mandate a
systemic analysis of the borrower's ability to repay when due. Banks are therefore institutions
which can carry out all banking activities such as the reception of deposits from the public, the
granting of credits, deliverance of guaranties in favour of other credit establishments, as well
as putting at the disposal of the customer means of payment or their management'. It could
equally be considered to be an establishment whose activity is to receive funds from the public
in the form of deposits, with view to carrying out discount and credit operation, investment and

other financial transactions'.

Because of the numerous services banks provide, their importance in a given economy can thus
not be underestimated nor overemphasized. They play a major role in the management and
safeguard of finances or funds deposited with them by the public. They also contribute to
economic development by granting advances and providing other essential services to
customers which in turn boost economic activities and the financial stability of any given

country, as well as improving social living conditions of individuals, inter alia'™.
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Moreover, since advances granted by banks are indispensable to the banking business, every
bank will want to ensure that such advances are capable of being reimbursed when the deadline
for repayment is due. But considering the rather unpredictable state of some customers and
especially when a valid security was not furnished to guarantee the loan, banks may not be able
to receive timely repayment of such advances or loans thereby forestalling the discharge of the
bank debt due from the customer. This is more evident when huge sums of loans are granted
to particular customers out of the funds of other depositors. When this happens and repayment
IS not met by the customer, the financial state of the banks will be limping as savings of smaller
customers will be compromised or adversely affected by the situation, which may eventually
plunge the bank into some liquidity crisis. In the light to avoid such a scenario where the
solvency and survival of the bank is being threatened, the protection of banker’s advances is

therefore necessary, be it in the loan granting process or in the recovery stage of such advances.

Several efforts have been made within the CEMACY Zone and Cameroon in particular to
protect banker’s advances and to regulate the activity of bank lending. This has been done
through some statutory and regulatory provisions thereto, such as the various COBACY
regulations, especially those dealing with prudential norms, the 1985 Ordinance relating to the
operation of credit establishment, Law no 2019/021 of 24 December 2019 to lay down certain
rules relating to credit activity in the banking and micro-finance sectors in Cameroon and the
OHADAY Uniform Act Organizing Securities. Although these enactments exist to ensure
conformity and regularity in the loan granting process engaged by banks, and to propel
recovery of bank advances, it is rather disheartening to find out that, when these banks grant
advances or loans to customers, repayment becomes difficult for some of these customers to
comply with or fulfill, either because they subsequently run insolvent or due to their
unwillingness to pay off their bank debts. The situation is even made worst when the debtor
dies or absconds without any security put in place to recover debts due the bank. In the same
vein, bankers could be to some extent blamed for some of these financial hurdles embodying
their advances because some do not even regard prudential standards or security dispositions
before granting advances or loans to customers, either because of their laxity to take up a
security contract, or because the law on that doesn’t clearly spell out such provision and its

modalities therein.
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The non - respect of this obligation of repayment by some unscrupulous or recalcitrant
customers, and the imprudent nature of some bankers in exercising caution when granting
advances plunge banks into some financial difficulties, as their liquidity maybe tampered with,
thereby causing a downward trend of cash flow. Further, if such financial crisis persist or is
more than usual, it may even force the liquidation or winding up of the bank, which in turn has
repercussions within the banking sector and the economy at large. This difficulty is further
compounded by the fact that there exist textual lapses and ambiguities in some of the laws
intended to protect banking activities. To this effect, the 1992 Convention on the
Harmonization of Banking Regulations in Central African States which we expect to have
provided guarantees to protect bank advances is silent on this issue as it doesn’t provide for
any security disposition for the recovery of bank loans when the bank is a going concern'!. It
will also interest us to note that although the 1985 Ordinance"'" on the operation of credit
establishments in Cameroon provides for a security disposition, it equally has some
shortcomings in the sense that it makes use of a discretionary may instead of a mandatory
shall™. This further creates complexity as it leaves it optional for banks to ask for property to
be mortgaged in its favour when loans are granted to customers. No wonder that some
unscrupulous bank managers granted huge sums of money without bothering to ask for security
from the beneficiaries in the form of mortgage of property. This partly explains why Credit
Agricole that went into liquidation on the 4™ July 1997 with unpaid bank loans of
56,429,739,069 CFA francs could recover only 5,583,702,383CFA francs from debtors as of
the 30™" of May 1999. The sum unrecovered by this date stood at 51,942,082,170 CFA francs.
Had it been that the law was made mandatory as to warrant customers to furnish securities
before loans are accorded, the situation could have been different®. In effect, the bone of
contention here is therefore based on the financial distress or difficulties banks face when
customers are unable to discharge their bank debt. This is generally as a result of the ineffective
implementation of the mechanisms put in place to protect bank advances, which stems from
the loopholes and ambiguities in some laws aimed at regulating banking activities, and also
due to the unscrupulous nature of some banker’s in adhering to the measures put in place to
protect their advances. Thus, this paper sets out to determine the mechanisms for protection
during the granting of banker’s advances (I) and the mechanisms during the recovery of such

advances (I1)
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Mechanisms for protection during the Granting of Banker’s Advances

The idea of banker’s advances is considered to be indispensable to the banking business. Since
these advances constitute a vital aspect and source of revenue or profit for credit
establishments, there is consequently the necessity for precautions or safeguards to be instituted
with the aim of protecting banks in carrying this operation. Throughout the years, banks have
faced several challenges in the course of their dealings with the public. These challenges are
mostly apparent when they grant advances to customers and such customers default repayment
of the advance on due date. This has the effect of putting the bank into some kind of credit risk
which if not managed properly may prone the establishment into liquidation. Kuppe E.F
therefore holds that credit risk is a “potential financial loss resulting from the failure of
customers to honour fully the terms of the loan or contract.” When clients enter into a loan
contract with the bank and fail to honour what is in it then it constitutes credit risk for the
bank.X"" It is for this reason that our effort is to determine and evaluate the mechanisms or
measures through which banks can protect their advances during the loan granting process in
ensuring that their liquidity and/or solvency is not affected even at such time when the customer
defaults repayment of the bank loan. In this light, the first part of this work centers on the
mechanisms of protection during the granting of banker’s advances, in a bid to avoid dire
consequences arising from adverse customer action or breach of repayment obligation or
reimbursement by the customer. Following this reasoning, it shall therefore be worthwhile to
examine the eligibility conditions for bank loans and the observance of prudential norms by
banks (A), and further look at the various security dispositions in the loan granting process and

the challenges to the recovery of bank advances (B).
Eligibility for bank loans and the observance of prudential norms by banks

In considering eligibility for bank loans as a protective measure during the granting of bank
advances, banks must take into account some eligibility conditions before granting loans. This
factor must be upheld so as to permit easy assessment of the customer’s ability to repay the
loan. This is therefore a device that can be used by banks to protect itself during the loan
granting process. This has can be achieved by considering some general conditions or practical
mechanisms for granting loans by banks*"" and even looking at the eligibility requirements

under the 2019 Law on Credit Activity in the Banking and Microfinance Sectors in Cameroon.
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Eligibility for personal and business loans

The criterion here is simply one that tells whether the customer is fit to be granted the advance
or not. The bank will have to assess the customer properly before issuing out a loan. As far as
personal loans is concerned, the procedure demands that the bank looks into or examines the
credit score of the applicant, current income and expense, employment history and repayment

history of the customer.

In granting advances to the public, the bank has to check the credit score*V of the customer
before issuing out the advance. It is an important factor in determining the customer’s loan
eligibility and the rate of interest to accompany the loan. The bank must make sure the
customer’s score*” is as strong as it can possibly be. It gets each credit report and checks for
and addresses errors that might impact the score. The credit card issuer might give access to a
free credit score.

The loan applicant can give his score a quick boost by paying off a portion of the debt and
asking for a credit limit increase on current cards. Both of these actions improve the applicant’s
credit utilization ratio, the amount of debt he has decided by his credit limit which can account
for up to 30 percent of his credit score.

Another factor the bank will look at is the customer’s current income and monthly expenses."!
Even if the customer makes a substantial amount of money, the bank looks at how much debt
he is responsible for on things like credit cards, car loans and mortgages. The bank might also
consider applicant’s regular monthly bills, alimony and child support. The bank uses the
income to determine borrower’s debt-to-income ratio, which equals his monthly debt payment,
divides by the gross monthly income. For example, a borrower with 200,000FCFA in monthly
income and 20,000fcfa in monthly debt payments has a DT ratio of 10 percent. Lenders like
to see a DTI ratio of no more than 43 percent, which is the maximum mortgage lenders allow
their applicants to have. Do not confuse a DTI ratio with a loan-value ratio; your LTV ratio is

your mortgage loan amount divided by your home’s purchase price or appraised value !

Banks also want to see an established proof of an ongoing income and employment stability "
Applicants who change jobs frequently or are self- employed pose bigger risk for banks. A

good employment history does not necessarily mean you have stayed with the same company
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for several years. Rather, banks want to see that the customer has stayed in the same line of
work and that your line of employment has been stable. Self-employed applicants receive
closer scrutiny by banks. You will need to provide more in-depth information to establish a
history of reliable income if you work for yourself.

In addition to checking the customer’s credit score, banks would also want to check the credit
history and loan repayment history of the loan seeker.X* Unpaid debts can linger on your credit
score for up to seven years, which can hurt your score and affect your loan eligibility. It is
advised that customer should try to lessen the impact of late payments by writing a goodwill
adjustment letter to creditors asking them to remove late payment records. On the other hand,
when business loans or advances are concerned, the bank has to be assured that the following

requirements are met;

In considering the eligibility for business loan, banks may have to inquire about the purpose of
the loan. While some lenders don’t have usage restricting, most will want to know how the
customer intends to spend it. For instance, some business experience resistance from banks
when they apply for loan to reduce existing debts. In comparison, banks usually approve of
businesses using loans for the following reasons; improve cash flow, purchase equipment, pay
for expansion projects, purchase inventory, use of payroll. Do not worry about a bank critiquing
how you want to spend your loan. Business owners often prefer to work with alternative
business lenders for this reason; they can use their funding however they decide, instead of
having to spend it on one specific, pre-approved count.

When reviewing the customer’s loan application, banks will consider how much business
experience the applicant has. If he has owned a business for years and have managed his
company’s finances responsibly, this will be in his favour. In comparison, if you have recently
opened your business, or have struggled financially, this could be detrimental. Ultimately,
bankers will be more likely to approve your application if they think you will remain successful
after receiving your loan. If there isn’t confidence that he can submit your monthly payments

on time and in full, you probably won’t get approved.

When applying for a bank loan, the customer or applicant might be asked to submit his business

plan.* Although it may seem tedious, the customer’s business plan can help the bank determine
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the right loan amount and term for him. Before submitting the business plan, the customer must
make sure that it accurately reflects his business finances, goals and other relevant information.
The applicant might even benefit from having a fellow entrepreneur review it, so that they can
provide feedback.

Even though the applicant will be borrowing money for his business, some personal
information could affect his ability to qualify for the loan. As we mentioned in the previous
section, the customer’s personal credit score will affect his eligibility. In addition, banks
usually also request the following information in the application: address, criminal record,

information on your education, tax returns, financial statement, assets, personal loan balances.

Another factor banks must consider is the taking of collateral for loans.™ Even if the
applicant’s business or personal credit history falls below bank loan requirements, he could
still receive financing by submitting collateral. Banks define collateral as business or personal
property that you put up to guarantee the repayment of a loan. The bank will match collateral
with the value of the loan the customer wants to obtain. For larger loans, banks typically seek
structural collateral such as a home or an office. For business collateral, lenders also consider
equipment and inventory other forms of collateral include automobile, expensive jewelry, and
high end antiques. The expected useful life of your collateral must match the lifespan of the

loan.

In addition to personal financial information, banks will also want to consider the applicant’s
business financial statements. ! The amount of statements will vary depending on the bank
that has been applied to. Most banks will require a balance sheet, profit and loss statements,
cash flow statements, income statements, and other financial projections. In addition, they will
analyze business’s bank account balances. Once submitted, the bank will analyze the document

to determine whether the applicant is a strong loan candidate.

The primary financial concern for banks when it comes to accepting applicants involves
business cash flow. In other words, does your business generate enough cash flow to repay
a bank loan on time? To determine this, the bank will ask you to present information about
your primary business cash resources. Most banks understand that managing cash flow is a

common challenge for business owners, especially entrepreneurs that own seasonal businesses.
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Eligibility requirements for granting credit under the framework law on credit activity in the

banking and microfinance sectors in Cameroon

Cameroon has made efforts in guiding banks and microfinance institutions during granting
advances to the public by prescribing some fundamental rules for the process through the
passing of Law no 2019/021 of 24 December 2019 to lay down certain rules relating to credit
activity in the banking and microfinance sectors in Cameroon.V This law has indeed been
another fine piece of legislation aimed at protecting and regulating credit activity. It therefore
sets out the conditions for the conclusion of a loan transaction, obligations of the parties
concerned and liabilities in the event of non-repayment.*V In this regard, the law applies to
credit institutions operating within the territory of Cameroon, borrowers and
customers/members of credit institutions and microfinance institutions operating within
Cameroon and to loan transactions concluded between one or more customers/members and
credit providers operating in Cameroon."' According to the law, the conditions for granting
credit differ depending on whether it is a natural person or a legal entity. These requirements

are seen below;

With regards to natural persons, the law provides that any natural person who applies for a loan
must provide the institution or credit provider™" with information on his or her financial

situation required to assess their repayment capacity, notably; Vi

e His or her monthly pay slips(s) if he or she is employed, and possibly that of his or her

spouse
e Information on any income from investments (rents or financial income)

e Where applicable, copyright, royalties, alimony received, disability pensions
e A declaration of assets

e The monthly repayment installments of current loans (mortgage, car loans, consumer

credit, etc).

e The amount of rent, including rental charges if he/she is a tenant.

International Journal of Legal Developments and Allied Issues
ISSN 2454 1273
Volume 10 Issue 1 - January February 2024
This work is licensed under CC BY-SA 4.0.



https://thelawbrigade.com/
https://thelawbrigade.com/
https://ijldai.thelawbrigade.com/?utm_source=ArticleFooter&utm_medium=PDF

An Open Access Journal from The Law Brigade (Publishing) Group 68

e The maintenance charges for building and the property tax if he/she is an owner
e The amount of any alimony and other compensatory benefit payable by him

e Wage garnishment and other deduction resulting from a conviction

e The existence of revolving loans

e Various taxes and duties

e Insurance premiums, including an estimate of those likely to be added if the credit

applied for is granted.

e Any other information that may inform decision of the reporting institution or credit

provider.

With regards to legal persons, the law provides that any legal person applying for a loan is also
required to provide the reporting institution with information on its financial situation intended

to assess their repayment capacity. This includes mainly; >
e Balance sheets, income statement and loss accounts for the last two years.
e Projected balance sheets and profit and loss accounts for newly created companies

e Monthly repayments on loans already taken out (mortgage, car loans, consumer credit

etc)
e Information on any income relating to investment (rents or financial income)
e The amount of her rent, taking into account rental charges if she is a tenant
e The maintenance costs of the building and the property tax if she is the owner
e The existence of revolving credits

e Various tax and duties
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e Insurance premiums, including an estimate of those likely to be added if the credit for

is granted.

e The reporting institution may request any other document likely to help it in its decision

making.

The documents and data listed in sub-sections (2) and (3) above are not exhaustive. The credit

institution may request any other document likely to inform its decision.
Observance of prudential norms by banks during the granting of bank advances

This is another measure aimed at protecting advances granted by banks in the course of taking
up loan contracts with clients. This mechanism also ensures the stability of banks through
maintaining their solvency and liquidity by observing some prudential norms instituted by the
Banking Commission of Central African States (COBAC). These rules known as prudential
management norms consist of measures put in place to ensure that banks are able to meet their
liabilities. ' They constitute guarantees and at the same time signals helping to ensure the
financial health of credit establishments. A bank that maintains “adequate margins”, that is
funds available to meet current demands, has the required liquidity. It is regarded as a basically
sound bank. " In this light, section 18 of the 1985 Ordinance®*'! states that:

Credit establishments shall, under conditions specified by the Monetary Authority, maintain
such standards as would guarantee their liquidity and solvency and the balance of their
financial structure. They shall in particular maintain an adequate balance between the amount
of their own funds and that of all their commitments that is their available funds and permanent
or short-term realizable assets and their short-term commitments. They shall equally respect

the reserve and risk ratios.

The annex of the 1992 Convention in its article 32(2) has equally taking the spirit of section 18

of the 1985 Ordinance when it states:

For credit establishments subject to this act, the Banking commission shall lay down rules
relating...to the management norms that these establishments have to respect in order to

maintain their liquidity, solvency and the balance of their financial situation.
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In this regard, these measures consist of prudential dispositions aimed at assuring solvency and
prudential dispositions aimed at assuring liquidity®" as far as the dispositions on solvency is
concerned there exist the ratio of risk coverage®®, ratio of risk division®*V, ratio of real estate
coverage®™Vil limitations of the participation of credit establishment in other enterprises™*Vii
and limitations of credit accorded by credit establishments to shareholders, administrators,
managers and personnel of banks®*. Those aimed at assuring liquidity consist of; liquidity

ratio®! and long term transaction ratio*".

It has been observed over the years that the non-compliance with these prudential norms have
the effect of causing financial distress or difficulties on banks and may even tamper with their
survival. This was evident in the case of Commercial Bank of Cameroon (CBC), where it
experienced severe difficulties in the year 2009 and was subject to provisional administration
by COBAC, because of its non-compliance with prudential ratios and the misappropriation of
its capital. The bank was therefore recapitalized to the tune of XAF12 billion and this process
was completed in 2014 after two meetings of the shareholders board. At the end of the process,
the government of Cameroon became the owner of 98% of the bank’s shares, with XAF10
billion invested out of the XAF12 billion. The intervention of the state at the level of

recapitalization was therefore indispensable in preventing the liquidation of the bank.X!"

However, there has been an evolution in the solvency of banks in Cameroon as a result of
evolution in net assets, which as of December 31, 2010 stood at 548.2 billion. Amongst the

twelve banks in activity in Cameroon, only three are in violation of solvency requirements. '
Security provisions in the protection of bank advances

One of the functions of a bank is to give out loans to customers. This function is a risky one
and indeed has to be exercised with great caution. This is because loans or overdrafts granted
to a customer may not be reimbursed when they become due, reason being that the debtor may
be insolvent, might have died or has simply absconded.X'"V In any of these circumstances, the
bank will find it difficult to recover its debts, if special security measures were not put in place
at the time the loan was given out.X" It is in line with this that an author posited that credit risk
is a “potential financial loss resulting from the failure of the customer to honour fully the terms

of a loan or contract” XV This view has equally been supported by Raghavan when he says that
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a client who enters into a loan contract with the bank and fails to honour what is in it, then it
constitutes credit risk for the bank.XV'" This is the most common kind of risk faced by financial
institutions in the money market. It is the risk that the issuer of debt securities or the borrower
may default on his obligations or that the payment of interest or the principal or both may not

be met as on a negotiable instrument.Xif

Security for bank loans is considered to be another mechanism through which a bank can
protect itself from customer’s default of loan repayment. One aspect of lending that is of
particular importance in banking is the provision for security.* In an application for a loan,
the bank considers the profitability of the transaction, its legality, and its regularity. Conditions
regarding security, interest, and repayment vary a great deal. The arrangement for the security
depends on whether the customer is a public person, private company, an unincorporated
trader, or a person borrowing for private purposes.'

It is therefore in view of the aforementioned that security for bank advances or loans are
considered to be an effective mechanism through which the bank can protect and avert itself
from circumstances where it will be difficult for the bank to recover its debts. In this light, the
Common Law and the OHADA Uniform Act on Securities adopted in 2010 have provided for
a number security measures which could be requested by bankers in order to protect their
advances. Securities under Common Law include the Banker’s lien", Mortgage', pledge'" and
fixed and floating charges granted by companies."V Under OHADA, securities are divided into
collateral securities", transferable guarantees™' and securities over immovable property™. All

these forms of securities can be requested by the bank before granting advances.

Mechanisms for protection during the Recovery of Banker’s Advances

After the loan contract is concluded between the bank and the customer, the next thing is that
the loan is granted forthwith to the customer or loan applicant for the purpose for which the
loan was sought. The bank in this light is said to have honoured its own part of the contract by
granting the advance requested by the customer. It is now left for the customer to also honour
his by repaying the loan sum upon its maturity date. But, it may so happen that subsequently

the customer fails to honour his contract undertaking by failing to reimburse the loan upon the
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stipulated time limit for reimbursement. When this occurs, the bank will be facing problems
recovering the loan especially when there was no security disposition to guarantee the advance.
It therefore becomes necessary for the bank to protect itself from imminent financial setback
caused by the customer’s default. Thus, actions will definitely need to be taken in order to
recover the loan from the customer. It is based on this that the law has put in place several
mechanisms to enable creditors recover loans due from debtors. In this regard, the OHADA
Uniform Act on Simplified Recovery Procedure and Measures of Execution (UASRPME) has
put in place modalities to recover debts due for immediate payment. This Act lays down the
procedure and measures to enforce any recovery action through the summary payment
injunction procedure. In this case, the banks can obtain from the court an order mandating or

compelling the debtor (customer) to repay the sum due to the bank.

Another device the bank can utilize in order to recover the loan sum is to seize the debt recovery
agencies, which acts as a body responsible in recovering debts from creditor’s debtors. It is
therefore an out of court medium through which the bank can recover its debts. This agency
facilitates the recovery process and it is less costly than the court process. The bank can equally
engage a foreclosure proceeding against the debtor in order to discharge the bank debt. It
happens when there is a mortgage deed to guarantee the loan. All these are mechanisms which
the bank can consider when recovering its debts. This section therefore deals with the
mechanisms for protection during the recovery phase of bank advances, in which there is the
recovery mechanism under the OHADA Uniform Act on Simplified Recovery Procedure and

Measures of Execution and also seizure of debt recovery agency and foreclosure action.

Recovery Mechanism under the OHADA Uniform Act on Simplified Recovery Procedure

and Measures of Execution

As mentioned earlier, one of the mechanisms available to the bank in recovering sums due to
it is by instituting a civil action before the courts for the recovery of the debt. In this regard,
the OHADA Uniform Act on Simplified Recovery Procedure and Measures of Execution
(UASRPME) has put in place measures through which creditors can recover their debts from
debtors. The Uniform Act makes use of the Summary Payment Injunction Procedure which
can be instituted by the bank for the recovery of its debt. The procedure for the recovery of
debts in Cameroon is governed by the UASRPME. This Act was adopted by the Council of
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Ministers on the 10" of April 1998 and entered into force on the 10" of July 1998. The
Procedure under this Act is intended to be rapid, expeditious and not expensive. The object and
purpose of the UA are to enable lenders or creditors to quickly recover what is owed to them
by their debtors. The simplified recovery procedure as used under the UA is similar to the
undefended list which was applicable in Anglophone Cameroon in the recovery of debts. This
can be seen in the Nigerian Case of Bank of North V. Intra Bank S.A,"V" where the supreme
court of Nigeria held that the object of the undefended list is the “quick dispatch of certain
cases or quick dispensation of justice especially with respect to a debt or liquidated demand.
The plaintiff like any other creditor of the defendant, must run the risk common to all of them,
that the defendant might dissipate his assets, or consume them in the discharge of his other

liabilities and so have nothing with which to satisfy any judgment rendered in the suit."™

In order for an action to lie under this head, there a certain conditions that needs to be met; the
debt must have originated either from a contractual transaction or in a commitment arising from
the issuance or acceptance of any negotiable instrument or cheque for which cover was found
to be inexistence or insufficient.”” Also, the debt must be certain™, liquid™" and must be due
for immediate payment.X" This was the ruling of the court in the case of Buea P & T
Cooperative Credit Union Ltd V. Njang Godlove Elikwo,XV that only debts which are certain
and due payments are recoverable through the simplified recovery procedure,™ for debts which

are conditional as well as interest are not recoverable through this procedure.

Generally, it is the competent High Court that has the competence to handle matters falling
within this provision of the law. The court must have both territorial and material competence.
The UA provides that the rationae loci is that of the habitual place of residence or abode of the
debtor, or one of the debtors, in case of several debtors.” However, the parties can derogate
from this rule by the means of election of residence agreed in the contract. This was the position
in the case of SDV-Cote d’Ivoire V. Rail Trading™" wherein it was held that, the Ivorian courts
were competent to hear the case against the respondent company with headquarters in France
in accordance with the terms of their contract. Any preliminary objection tending to challenge
the jurisdiction of the court can only be raised by the court before which the matter is brought
or by the debtor during the examination of the opposition filed by him.™!" As far as the material

competence is concerned, the law provides that the rationae materae jurisdiction is fixed by
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Law No. 2006/015 of 29 December 2006 on Judicial Organization as amended by Law No.
2011/27 of 14 December 2011. According to section 15(1) (b) of this law, claims not exceeding
10 million francs are within the competence of the Courts of First Instance while according to
Section 18(1) (b) of the above mentioned law, all claims exceeding 10 million francs are within
the competence of the High Court. This same law places all claims resulting from the issuance
of cheques, promissory notes or bills of exchanges, no matter the amount within the jurisdiction
of the High Court.** In 1% Trust Savings and Loans V. Honourable Hannah Basuah,™* the
court confirmed that though the amount claimed was just 2.248.000frs, the petition was

properly made before the court since it was based on a cheque without cover.

The procedure for an injunction to pay is generally contained in Article 4 (1 and 2) and 21 of
the Uniform Act. The applicant through a motion ex-parte addresses his application to the
president of the competent court. The process begins by the petitioner making a formal request
to the president of the competent court of the place of residence or abode of the debtor or one
of the debtors or might have been elected in the contract.” In First Trust Savings and Loans
S.A V. Kotti Augustine (ETS.CAMCOS),”™ ! the petitioner made a simple request for an
injunction to pay and it was granted. A petition is a formal request made to a court setting out
facts on which the petitioner bases his claim for quick relief. Traditionally, the facts on which
the petitioner basis his claim should be presented in paragraph form and numbered
consecutively with each paragraph containing a separate allegation and the exhibits too should
be attached to the petition as was in the case of Nippon Yusen Kaisha V. Karageorges,”™ i This
is what the Common Law lawyer knows but the OHADA Legislator simply says the petition
shall be filled or sent to the registry of the competent court with a caveat that it might be

declared inadmissible where;

- The full names, profession and residences of the parties or, for corporate bodies, their

legal form, name and registered office are not clearly stated,

- An indication of the exact amount of the claim and an account of the different

components of the debt, as well as the basis thereof, are not clearly stated.

- The application must equally be accompanied by the originals or certified true copies
of all documents in proof of the petition.
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There is no indication that the petition be made on notice, it is made ex-parte and the debtor
only gets notice of the petition only when served with an injunction to pay, to deliver or
restitute. In Amity Bank Cameroon V. Fru Wamucho,™V a preliminary objection was raised
before the court arguing that the suit was improperly commenced by motion ex-parte thereby
offending sections 1-18 of the Uniform Act but the trial judge ruled that the mode of
commencement of an action for simplified recovery is by way of motion ex- parte. This is
further confirmed under Article 54 of the UASRPME which also state that any person whose
claim appears in principle to be founded may, by petition, pray the competent court of the
residence or place of abode of the debtor for an authorization to take preventive measures on
all the tangible or intangible property of his debtor, without prior summons to pay, where he

can show justifiable circumstances which are likely to jeopardize the collection.

The judge may make the order sought or an order dismissing the application. If the application
is dismissed, the documents are returned to the applicant,” and the only course opened to him
is to go before the court of competent jurisdiction by way of an application for writ of summons
or other originating process since such orders are not subject to appeal.”™ ! If the judge makes
the order sought then the court shall issue or cause to be issued to the applicant a certified copy

of the application together with the order for service on the debtor by the bailiff.™*V

The order of injunction to pay shall contain a notice to the debtor to avail himself of a defense
by filling an opposition within 15days following the day the order was served. Thus, if the
debtor intends to defend the plaintiff’s claim, when he receives the injunction order, he has
15days within which to file a written or verbal notice of intention to defend to the court which
made the order. If he fails to do so the order shall become final and enforceable.”™V! The order
shall be null and void where it is not served within three months from the date it was made.”
If after the expiration of 15 days, the respondent does not file an opposition, then upon the
request of the applicant, the court may grant an executor clause to be appended to the order.
However, if the judge thinks that the debtor was not properly served, he may demand service
to be done all over again. Service here should be personal having regard to the fact that the

order was obtained ex-parte.”

Once service has been properly affected the respondent may act in one of the following ways:
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- He may decide to pay the debt. This will bring the whole procedure to an end

- He may file an opposition; this is the only avenue available to the debtor to challenge
the proprietary of such an order. The court having received the opposition attempts to
reconcile the parties. Where reconciliation fails the court immediately rules on the
application even in the absence of the debtor who filed the opposition.” The decision

of the court shall have the same force as a judgment after trial.

- He may choose to do nothing. The debtor may decide to be indifferent. If he does
nothing within the 15 days provided to file an opposition, or had filed an opposition
and later on withdrew it, the applicant will demand for an executor clause to be
appended to the order which shall produce the effect of a decision after trial and shall
not be liable to appeal.™ ' The request to insert the executor clause shall be filed to
the registry by written or verbal declaration within two months following the expiration
of the time limit for opposition or withdrawal by the debtor.

Seizure of debt recovery agency and institution of foreclosure action in the recovery of bank

advances

Another mechanism which could be engaged by a bank in order to avail itself of debts owed to
it is by taking an extra judicial action against the debtor. Since court proceedings are generally
time consuming and cumbersome, banks may wish to engage the services of a debt collector
or debt recovery agency. This body is one specialized in recovering monies due to creditors
from debtors. The agency for example assumes and takes the place of creditors in recouping
sums due to them from defaulters. The agency therefore initiates expedient and flexible
procedures which are of convenience to creditors in permitting recovery of any advance
initially issued out. Foreclosure proceedings might also be instituted by the bank when there
exists a mortgage deed over the real estate of the debtor as initially agreed upon by the parties.
These measures are intended to ease or reduce the stress of having to go through a more
cumbersome and complex court procedure, as the creditor merely brings to function the
services of a debt collector or debt recovery agency, and also, the creditor-bank might directly
initiate the sale of the real property upon the debtor’s default by foreclosure action as a means

of clearing the debt.
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Cameroon has a debt recovery agency that plays an indispensable role in recovering debts from
borrowers or debtors who are in default of loans or advances. This is particularly the case of
Societe de Recouvrement des Creances (SRC), as it is commonly called in its French
appellation. This agency is responsible in recovering debts owed to creditors by their debtors.
Upon its inception, some banks have solicited or seized the services of this agency in ensuring
recovery of their debts from clients. In this light, the SRC initiated recovery of over XAF 60
billion owed by clients of the Commercial Bank of Cameroon.™iil According to a release
signed by Marie-Rose Messi, director of the SRC, the debt recovery agency initiates the
recovery of debt as a result of the mandate given to it by the government.”™" Because of the
bad debts and other management difficulties, CEMAC banking regulator COBAC decided to
put the bank under provisional administration in 2009. Later, CBC was recapitalized to the tune
of XAF 12 billion, including XAF 10 billion injected by the state of Cameroon, which then
assumed control over 98% of the bank’s shares. It was at this time that the agency started

recovering debts owed to CBC by its clients.

In a statement issued by Marie-Rose Messi, the General Manager of Cameroons’ Debt
Collection Corporation (SRC) on the 30" of January 2017,"*¥ made it clear that; its structure
since June 2013 was intended to expand its activities outside the liquidation of banks to become
a full partner of active financial institutions offering an expertise in the recovery of
compromised debts. To support this ambition, she further makes it clear that the CDRC has
already recovered more than 270 billion FCFA since its creation in 1989 with the debtors of
banks in liquidation in the country. The liquidation mission of five pioneer banks in its portfolio
(SCB, BCD, BIAOC, Cambank and Paribas) was successfully completed in October 2001, she
further state.”v! The scope of the company was extended in January 1991 by a presidential
decree which enabled it to assume the amicable liquidation of the assets and liabilities of any

public credit institution entrusted to it by the Minfi.>vii

Foreclosure on the other hand, is an English legal process in which a lender attempts to recover
the balance of a loan from a borrower who has stopped making payments to the lender by
forcing the sale of the asset used as the collateral for the loan.™V" Formally, a mortgage lender
(mortgagee), or other lienholders, obtains a termination of a mortgage borrower’s equitable

right of redemption, either by court order or by operation of law (after following a specific
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statutory procedure).”* Usually, a lender obtains a security interest from a borrower who
mortgages or pledges an asset like a house to secure the loan. If the borrower defaults and the
lender try to repossess the property, courts can grant the borrower the equitable right of
redemption if the borrower repays the debt. While this equitable right exists, it is a cloud on
title and the lender cannot be sure that they can repossess the property.*® Therefore, through
the process of foreclosure, the lender seeks to immediately terminate the equitable right of
redemption and take both legal and equitable title to the property.X*' Other lien holders can also
foreclose the owner’s right of redemption for other debts, such as for overdue taxes, unpaid

contractors’ bills or overdue homeowners’ association dues or assessment.

The foreclosure process as applied to residential mortgage loans is a bank or other secured
creditor selling or repossessing a parcel of real property after the owner has failed to comply
with an agreement between the lender and borrower called a “mortgage” or “deed of trust”.
Commonly, the violation of the mortgage is a default in payment of a promissory note, secured
by a lien on the property.* When the process is complete, the lender can sell the property and
keep the proceeds to pay off its mortgage and any legal costs, and it is typically said that “the
lender has foreclosed its mortgage or lien”. X" If the promissory note was made with a recourse
clause, and if the sale does not bring enough to pay the existing balance of principal and fees,
then the mortgagee can file a claim for a deficiency judgment. In many states in the United
States, items included to calculate the amount of a deficiency judgment include the principal
sum, accrued interest and attorney fees less the amount the lender bid at the foreclosure sale.*"

The process of foreclosure can be rapid or lengthy and varies from state to state. Other options
such as refinancing, a short sale, alternate financing, temporary arrangements with the lender
or even bankruptcy may present homeowners with ways to avoid foreclosure.*® Although there
are slight differences between the states, the foreclosure process generally follows a timeline
beginning with initial missed payments, moving to a sale being scheduled and finally a

redemption period.*®!
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Conclusion and Recommendations

After having determined the various protection mechanisms of banker’s advances in this write-
up, it is however believed that, in order to have a more appealing, favourable and efficient
protection of banker’s advances, and to enhance the stability of the banking system, the
following recommendations may in one way or the other improve or strengthen the situation

on ground;

Firstly, it is recommended that some textual provisions be revised, ambiguity and gaps filled
in order to have a more purposive and effective legislation. In this regard, the 1992 Convention
on the harmonization of banking regulations in Central African states should be revised so as
to incorporate provisions dealing with security dispositions for the guarantee of bank advances.
Equally, Article 23(1) of the 1985 Ordinance relating to the operation of credit establishments
in Cameroon should be modified by instituting a mandatory ‘shall’ instead of its discretionary
tendency as seen in its provision. This will make it paramount for bankers to take up security
engagements with their clients before disbursing advances. The law makers should therefore

take this into consideration.

Secondly, banks should strictly observe and adhere to the mechanisms put in place for the
protection of their advances, such as eligibility requirements for bank loans, prudential
standards as put forth by COBAC and security dispositions as enshrined under the Common
Law and the Uniform Act Organizing Securities. In fact, they should consider it obligatory to
properly observe and implement these measures intended for their protection before granting
any advance to a customer. To further enforce this factor, and to ensure strict compliance, clear
and stringent sanctions should be meted on bankers who fail to respect the dispositions or
measures put in place for the protection of their advances. Equally, the CEMAC banking
watchdog and the Cameroonian legislator should set and/or reinforce the punitive measures
against bankers who do not respect the laws and regulations aimed at protecting their advances.

This will go a long way to deter or reduce non- compliance with the norms in force.

Thirdly, in addition to the taking of securities for banker’s advances, banks must ensure that
the security furnished is valid, effective and enforceable. To achieve this, the bank will have to

look out for the following;
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- The bank should further proceed to ascertain whether the customer has a good, free and
unencumbered title to the property by making a search in the register. This will go a

long way to avoid conflict of interest on the property.

- The bank should also be satisfied as to the value of the property offered as security. The
amount of advance sought should not exceed the real value of the property, otherwise
the proceeds of sale would not be sufficient to discharge the debt if the customer is in
default.

- The bank should also ascertain before releasing the advance, whether the property
offered as security is easily realizable. Where that type of property cannot easily be
disposed of, the bank may face problems upon the customers default because it will

take a long time.

- The bank should perfect the security offered by registration because unperfected
security interest renders that security invalid against subsequent encumbrancer,

liquidator or insolvency creditors.

In addition, the Banking Commission of Central African States (COBAC) should equally
improve upon its monitoring strategy so as to ensure that banks within the Zone are on safe
margins. Also, COBAC should reinforce its sub commissions found at national and regional
levels and dispatch well trained and specialized agents who will on monthly basis carry out
vivid on the spot check on banks within the zone, in view of evaluating their compliance with
COBAC regulations and also of their financial situation. This will enable the commission know
whether or not a particular bank is running accordingly and also enables it to predict possible

financial distress on a bank.

Also, it is recommended that there should be the adoption and/or harmonization of liability
schemes to punish loan defaulters, and it should be backed by relevant decree of application
which will undeniably give more force or weight to the application and enforcement of such
provisions. This idea should therefore be taken into account by the CEMAC and Cameroonian

legislators.
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It is therefore believed that if these recommendations are taken into account or consideration
by the various stakeholders concerned, it will help reduce the rate at which customers default
repayment of advances, and can also go a long way to increase the level of stability and
sustainability within the banking sector.
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