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ABSTRACT

The criminal justice in Tanzania is delivered to offenders through the established criminal
justice system. It consists of series of government institutions like the police, prosecution
services, defense attorneys, courts and prisons. However, due to increase of population and rate

of crime in Tanzania, the criminal justice system encounters some challenges.

The congestion in prisons and accumulation of cases in Tanzania's courts has made it difficult
for judges and magistrates to deliver justice in a timely manner, especially in criminal cases,
and the introduction of a plea-bargaining system was therefore considered essential. This delay
and unresolved problem are even more acute in criminal cases. This is because of the restriction
imposed by arrest and subsequent detention stays intact throughout, including the time of
investigation, interrogation but also during the entire trial. A plea bargain is about what should

happen to the accused and what punishment is best for him/her.

Despite the introduction of plea bargaining in Tanzania, criminal justice is still facing some
challenges. The correction facilities are still encountering congestion and courts are still
fighting backlog cases. Existence of these challenges raises questions on whether the laws

which govern plea bargain in Tanzania have met the purposes.

There was a need therefore to assess the effectiveness of the laws governing plea bargaining
procedures in Tanzania. The answers from the respondents were to the effect that the laws are
not effective to the extent that the plea-bargaining agreements could lead to conviction of

innocent accused persons.
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INTRODUCTION

Black's Law Dictionary defines the term plea bargaining to mean "A negotiated agreement
between a prosecutor and a criminal defendant whereby the defendant pleads guilty to a lesser
offence or to one of multiple charges in exchange for some concession by the prosecutor, as it

refers to a more lenient sentence or a dismissal of the other charges".

In Tanzania, prior 2019 plea bargaining was informally practiced because Criminal Procedure
Act was silent about it. From 2017 to 2019, there was an increase of disposal of cases through
plea bargaining and this occurred to economic crimes cases where the accused persons
voluntarily admit offences and the prosecution side either substitutes or withdraw some of
offences. Plea bargaining has a number of advantages; first, it saves time whereby instead of
an accused person going through a long process of trying a criminal case, an offender may
appear before a court and plead guilty to the charges and the court will proceed to convict and
sentence him. Second, it reduces congestion in prisons in the sense that, those who are charged
with non-bailable offences if entered into plea bargaining agreements, they will not stay in
custody for a long time while the trial is taking place. Third and last, instead of serving a
custodial sentence, an offender may enter into plea bargaining and negotiate the sentence
whereby he may wish to serve conditional discharge, community service, absolute discharge

or probation as alternative punishment to custodial sentence.

Plea bargaining was formally introduced in Tanzania in 2019 by the Written Laws
Miscellaneous Amendment Act (Act no.4 of 2019) where by Criminal Procedure Act was
amended through insertion of the definition of plea bargaining in section 3 and introduction of
new sections which are section 194A, 194B, 194C, 194D, 194E, 194F, 194G and 194H. These
are the provisions which introduced plea bargaining and set forward the procedures to be
followed during plea bargaining arrangements. The Chief Justice of Tanzania was empowered
by section 194H to make rules for plea bargain and as a result in the year 2021 he made The
Criminal Procedure (Plea Bargain Agreement) Rules 2021, which were published in GN 180
of 2021.

Therefore, plea bargaining was introduced in Tanzania to foster criminal justice by eliminating
backlog cases in courts and remove congestion in prisons. The legal framework governing plea

bargaining in Tanzania is centered in Criminal Procedure Act and the plea-bargaining rules.’
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Plea bargaining has a number of advantages; first, it saves time whereby instead of an accused
person going through a long process of trying a criminal case, an offender may appear before
a court and plead guilty to the charges and the court will proceed to convict and sentence him.
Second, it reduces congestion in prisons in the sense that, those who are charged with non-
bailable offences if entered into plea bargaining agreements, they will not stay in custody for a
long time while the trial is taking place." Third and last, instead of serving a custodial sentence,
an offender may enter into plea bargaining and negotiate the sentence whereby he may wish to
serve conditional discharge, community service, absolute discharge or probation as alternative

punishment to custodial sentence.

MEANING OF PLEA BARGAINING

Plea bargaining means the process whereby an accused person and public prosecutor agrees
and reach a mutual agreement without going through long court proceedings."™ In the plea-
bargaining procedures the accused has to voluntarily admit to the charges and the prosecution
voluntarily discharges some or all the charges or and may plead to the court to reduce or drop
all the charges and withdraw the custodial punishment to the accused upon conviction. In
development of criminal justice, plea bargaining is paramount as it helps the courts to lower
the case load, they would have face if everyone charged were to demand a trial, it allows for
prosecutors and defense attorneys to work out a deal and eliminates the need to take the case

before a magistrate or judge.

Plea bargaining began in the early 1800's in a case known as Commonwealth v. Battis." In this

case, the judge refused to allow the defendant to plead guilty, until the defendant could prove
he was not coerced into pleading guilty and thus the judge allowed examination of himself, the
sheriff, and the jailer. This case set precedence for other cases to use plea bargaining as a means

to obtain

a guilty plea. In the year 1969, James Earl Ray pleaded guilty to assassinating Martin Luther
King, Jr. to avoid execution sentence and he finally got an imprisonment of 99 years.” In a

landmark judgment Bordenkircher Vs Hayes,"' the United State Supreme Court held that, “the

constitutional rationale for Plea Bargaining is that no elements of punishment or retaliation so
long as the accused is free to accept or reject the prosecutions offer”. The US Supreme Court

uphold the life imprisonment of the accused because he rejected the ‘Plea of Guilty’ offer of 5
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years imprisonment. The Supreme Court in the same case however in a different context
observed that, it is always for the interest of the party under duress to choose the lesser of the

two evils.

Therefore, the concept of plea bargaining finds its origin in the American Judiciary from 19
century, despite the fact that the Bill of Right makes no mention of the practice of plea
bargaining when establishing the fair trial principles in the sixth amendment but the
constitutionality of plea bargaining had constantly been upheld there. In the jury system the
need for plea bargaining was not felt because there was no legal representation. Later on, in
1960 legal representation was allowed and the need for plea bargaining was felt although the
traces of the origin of the concept of plea bargain are in the American Legal history. This
concept has been used since the 19" century; judges used this bargaining to encourage

confessions.

PLEA BARGAINING IN TANZANIA

In Tanzania, prior 2019 plea bargaining was informally practiced because Criminal Procedure
Act was silent about it. Mostly of homicide cases ended through plea bargain whereby accused
persons offered to plead guilty to lesser offence of manslaughter from the offence of murder.
From 2017 to 2019, there was an increase of disposal of cases through plea bargaining and this
occurred to economic crimes cases where the accused persons voluntarily admit offences and

the prosecution side either substitutes or withdraw some of offences.

Plea bargaining in Tanzania, came with the amendment of the Criminal Procedure Act which
was done through The Written Laws (Miscellaneous Amendments) (No.4) Act 2019. This Act
amended section 194 of the CPA by introducing new sections 194A, 194B, 194C, 194D, 194E,
194F, 194G and 194H. In the exercise of his power given under section 194H, the Chief Justice
have made The Criminal Procedure (Plea Bargain Agreement) Rules 2021, GN 180 of 2021.
This shows clearly that Plea Bargaining as a means of solving disputes in our courts is
something which is relatively new. Upon successful Plea bargaining between Prosecutor and
Accused the outcome is the plea agreement. The term plea agreement has been defined as an
agreement entered into between the prosecution and the accused in a criminal trial in
accordance with sections 194A, 194B and 194C of the Criminal Procedure Act'" and The
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Criminal Procedure Act'!", the plea-bargaining rules™ and the plea-bargaining guidelines* set

out the procedure for Plea Bargaining.

Since its introduction, Plea bargaining is slowly gaining its popularity in Tanzania. There are
however different schools of thoughts on the matter. There are those who support it and there
are those who are strongly opposing it. Supporters of plea bargaining establishes that plea
bargaining is advantageous because it shortens trial and guarantees conviction.X! They further
argued that plea bargain is beneficial to prosecutors because it helps them to dispose as many
cases as they wish in a short period of time. To them, plea bargain is a means to reduce backlog
cases and congestion in prisons. On the other hand, opponents of plea bargain claim that plea
bargain is too coercive and undermine important constitutional rights and that Plea bargaining
can pressure the innocent to plead guilty to avoid a more serious charge. The adoption of plea-
bargaining as a means of shortening trials was expected to bring changes to court registries and
prisons by reducing backlog cases and congestions in prisons. However, the registries and
prisons are still overwhelmed, thus there is a need to examine its effectiveness and suggest

recommendations.
Types of Plea Bargain.

In plea bargaining, the prosecutor and accused person do bargain in different aspects. They
may wish to bargain on number type of charges, number of counts, type of sentence and

compensation to victim.

i Charge Bargaining

In this type of plea bargaining the defendant agrees to plead guilty to reduced charges
(aggravated assault than attempted murder). This type of bargaining involves assurance of
lighter sentences in return for a defendant’s pleading guilty. " A charge bargaining will enable
an accused individual to plead guilty to lesser crime than the one type they are charged with.
Here the defendant pleads to only one or more of the original charges and the prosecution drop

the rest.
ii. Sentence Bargaining

Sentence bargaining occurs after the prosecution and the defendant come to an agreement on

the sentence for which the prosecution will argue.* The defendant then pleads guilty or on
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contest to the charge against them in return for the previously agreed upon sentence. Sentence
bargaining involves assurances of lighter or alternative sentences in return for a defendant’s
pleading guilty.XV One of the most visible forms of sentences bargaining occurs when
defendant pleads guilty to murder in order to avoid death penalty. Sentence bargaining saves
prosecution time by no having to prove the defendant guilty at trial. In exchange the defendant
also benefits by not having to serve as much time if any in jail. In case where jail time is not a

threat, the fines and fees the defendant t faces can be reduced.*¥
iii. Count Bargaining

Count bargaining is essentially a subsection of charge bargaining where the defendants plead
guilty to one or couple of the initial charges against him in exchange for the prosecution

dropping the reminder of the charges. XV
iv. Facts Bargaining

This is the process by which the defendant pleads guilty based on a particular set of facts prove
their guilty. V" The prosecution in exchange omit some of the facts that would have otherwise
increased the severity of the sentences due to the laws surrounding sentencing. This is the least
popular type of plea bargaining.

THE CONDUCT OF PLEA- BARGAINING

The chief justice of Tanzania published the Criminal Procedure (Plea bargaining) Rule 2021
Rules under section 194H of the Criminal Procedure Act Cap 20 RE 2019 for better carrying
out of the plea bargaining. Before the making of the rules, the practice has been that the accused
initiates a plea bargaining by writing a letter to the DPP through the prison authority under the
current practices the court was involved after the conclusion of the agreement between the
prosecution and the defense. The rule however requires that parties to a criminal offence to
engage the court from the beginning by notifying it orally or in writing of the intention to
negotiate a plea agreement. The court is vested with power to fix a time within which a plea of

agreement should be concluded. The maximum time that can be granted is 30 days.

The rule also gives victims the right to be involved in the plea-bargaining process specially to
protect their right to compensation or restitution. The victims are also accorded an opportunity

to include their proposal for compensation in the agreement. The rules allow the accused and
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the defendant to propose a penalty in the final plea prescribed a lesser penalty than the statutory
minimum penalty prescribed by the laws suggested by the parties, the court is not bound by the
sentence recommended by the parties. The rule also prescribes the format of peal agreement
and the form of an application for setting aside a conviction founded on plea of agreement

formerly there was no statutory format of the plea agreement.
Initiation Of Plea Bargain

The law stipulates that a plea bargain may be initiated by any of the following persons; a public
prosecutor, accused person, advocate, friend, relative or a representative of accused person. V"
Where the accused or his advocate has notified the court his intention to negotiate a plea
agreement he shall, by a letter inform the DPP or authorized officer his intention to negotiate a

plea agreement.

Where the authorized officer has agreed to enter into plea agreement negotiation he shall;
consult the relevant investigative agency and or the victim about the plea agreement

negotiation.

Formation of a team of two or more prosecutors to negotiate the plea agreement and keep the
record of consultation with the investigative agency and the victim confirming the consultation

made.
Rationale Behind Plea Bargaining

Plea bargaining is an essential tool which bring together judges, magistrates, prosecutors, and
advocates to work together in delivering justice. Plea bargaining avoids unnecessary litigation,
and reduces the strains on resources as well as minimizing inconveniences to witnesses.
Prosecutors benefit from plea bargains as it guarantees the positive outcome which is
conviction. Proper disposal of cases is important for both prosecution and defense attorneys.
Therefore, plea bargaining was introduced in the system in order to serve and achieve the

following:
» Expeditious Disposal of Many Criminal Cases

Normally a criminal justice system requires that cases be conducted in a timely manner and the
judiciary was challenges by the presence of bulkiness of case files, Thus, with the introduction
of plea bargaining in the country the judiciary is expected to have a timely disposition of

criminal cases.”
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» It Guarantees Win to The Prosecution Side

With the introduction of plea-bargaining practices, the prosecution side is assured that no
matter what the situation may be there is greater chances of court to rule on the favor of the
government. This is because with plea bargaining the person tends to admit the charges against

him and so the only lesser charges are taken into account.™
» Leniency

Leniency refers to the lessening of punishment or chore, this is the practice or tendency for
forgiveness, mercifulness or compassion when issuing a punishment for a crime after a
conviction. Since plea bargaining tends to give an accused the opportunity to be charged with
the lesser offence the plea bargaining has similar implication because it reduces the heaviness

of the punishment that an accused could suffer as the result of the offence so committed
Aid other Cases

Sometimes, plea bargaining gives and opportunity for the accused person to support the
investigation process. This happens when the accused is promised to serve a lesser offence only
if he/she supports the efforts of the investigative department and by so doing plea bargaining

aids other cases to be determined and finalized timely.
» Normally No Maximum Sentence is Imposed

Normally in other criminal laws each offence is provided with its maximum sentence or
punishment. This is not the case on the side of plea bargaining which gives an opportunity for
the accused person and the prosecution side to negotiate on the nature of offense they should
take, the nature of punishment and even the sentence to be imposed. Thus, by doing to the plea
bargain takes away the power to give sentence for the criminal charges after an accused have

been convicted already. X

» It Reduces the Inmate’s Congestion in Prison Facilities

The ordinary trial methods have caused the presence of massive inmate in the prison facilities
because it does not offer other forms of punishment for serious criminal offences. However,

with the introduction of plea bargaining the number of inmates in prison facilities is reduced
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because instead of taking a person to prison, he is only required to negotiate the sentence as an

alternative to prison.

FACTORS TO CONSIDER BEFORE ACCEPTING AN OFFER FOR
PLEA BARGAINING

The public prosecutor before accepting an offer for plea bargaining shall where plea bargaining
involves negotiation of counts in a charge, accept the counts that will results to adequate
compensation to the victim or mitigate the consequences cause by the criminal conduct to the

society.

But again, Where the public prosecutor involves negotiation of a sentence, the public
prosecutor shall take into account; The gravity of the offence; Recidivism (offender who
repeats offences); Nature and extent of harm injury or damage caused to the victims or society;
Aggravating factors (such as high level of planning, organization, sophistication of offence,
high level of financial profit from the offence; abuse of position of trust and of power.) and
also Mitigating factors (such as previous goods character, cooperation with the investigative
agency after arrest, the minor role played by the offender in the commission of the offence,
health condition of the accused, young or old age, compensation or restitution contributed by

the accused.)

Not only that, but also where the plea bargaining involves negotiation of compensation the
public prosecutor shall take into account the proposal of compensation made by the victim,
where there is an identifiable victim. It is also important to assess the amount involved in a
charge provided that where the accused offer to pay less amount than which is stated in a
charge, lesser amount shall not be accepted unless there are reasonable basis, which must be
reflected in the minutes of negotiation proceeding to justify that position. It is also important
to acknowledge the financial circumstances of the accused but also the interests of justice, so

that compensation should not defeat the end of justice.
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THE LEGAL AND INSTITUTIONAL FRAMEWORK GOVERNING
PLEA BARGAINING IN TANZANIA

Examining the plea-bargaining process in the context of legislative law is an essential step in
establishing the fairness of the procedure. Plea bargaining is regulated and governed by a

number of laws and institutions.

Constitution of the United Republic of Tanzania

When an accused enters into a plea agreement, he forfeits a number of fundamental rights,
including the right to a trial, the right to an appeal, the right to be heard in court, and the right

to the presumption of innocence. All people are equal and free at birth.

According to the constitution of URT, ! every person has a right to have his or her dignity
recognized and respected. It further stipulates that everyone is entitled to protection and
equality before the law without exception and that everyone is equal before the law. One of the
democratic foundations is equality before the law.*" Plea-bargaining laws ensure that the
accused is treated equally before the law rather than being seen negatively by society and
subjected to discrimination. Plea agreements help to restructure criminals by allowing them to
accept responsibility for their trial and commit willingly to the law without incurring costly

fines.
The Criminal Procedure Act

Plea Bargaining Procedures are one of the processes that this law regulates. Section 3 of this
Act was recently amended by adding the word "plea agreement™ to denote an arrangement
made in a criminal trial between the prosecution and the accused. Additionally, the term "plea
bargaining™ was added to describe a negotiation in a criminal case between a prosecutor and
the accused in which the latter agrees to: (a) plead guilty to a specific offense, a lesser offense,
or a specific count or counts in a charge with multiple counts; or (b) cooperate with the
prosecutor in the provision of information that may result in the discovery of additional
information relating to the case. The detailed procedure for plea bargaining is stipulated from
S. 194A to S194H of the Act.
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» The Criminal Procedure (Plea-bargaining) Rules, 2021

These rules were made under section 194H of Criminal Procedure Act,” and were published
on 5th February 2021 vide Government Notice N0.180 of 2021. These rules are for better
carrying out of the provisions of plea-bargaining Act. The rules address among others, scope
of plea agreement, procedures to be adopted, time limit within which a plea agreement should
be concluded, prosecution’s duty to disclose evidence to the accused during bargaining,
involvement of the victims of crime in bargaining the value or form of compensation to be
paid, sentencing recommendations to be considered by the court and form of application to set

aside conviction the end.

> The Police Force

The Tanzanian police force is under the civilian control of the Ministry of Interior, considered
part of the civil service. It is largely subject to the same control and disciplinary mechanisms
as the civil service. In Tanzania, the law that gives this power to the police is the Criminal
Procedure Act. ' When investigating a crime, the police are empowered by law to go to any
place where they have reasonable grounds to suspect that a crime has been committed and then
conduct an investigation. If a crime is detected, the police have the right to arrest the suspect.
However, the police do not have the power to arrest without a warrant unless the offense is one
of the offenses under the Penal Code Act. V"

Although the Director of Public Prosecutions may insist, in accordance with the law, that only
police officers of the appropriate rank act as prosecutors, the decision as to who is promoted to
that rank is not within about the Director of Public Prosecutions which belongs to the police,

the agency that employs prosecutors.

A regional judicial police officer and a district judicial police officer respectively supervise the
judicial police units, reporting of course to the regional police commander. Police force
prosecutors are under the general supervision of regional crime officers, who are the main
supervisors of criminal investigations at the regional level. However, they must coordinate their
work with other officers, such as the officer in charge of a police station when cases referred
to them for prosecution originate directly from the police station, e.g.in the event of offenses

that may be tried in court. by lower courts. Vi
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In appropriate circumstances, the Director of Criminal Investigation will give Regional Crime
Officers instructions on how to proceed. This may tie the equation together. We can infer that
the Regional Crime Officer's responsibility is to coordinate the investigation and prosecution
processes as both the Public Prosecutor and the investigator work under his or her

supervision

» The Evidence Act [Cap. 6 R.E 2019]

This act provides for judicial proceedings in or before the District court or Resident
Magistrate’s court, High Court and Court of Appeal of Tanzania. Section 3 (2) (a),* provides
that, in criminal matters the prosecution should prove their case beyond a reasonable doubt
unless the statute or the law provides otherwise and this position was affirmed in the case of

Woolmington V DPP.**! The bargaining agreement does not bind the judge or the magistrate,

thus they are free to decline to register the plea-bargaining agreement in court.

This is so that if a judge considers that a plea bargain was provided in bad faith, he or she may
suggest that a case that has achieved a plea agreement proceed to trial. After the prosecution or
the plaintiff has finished presenting their evidence, the case is often dismissed for lack of
adequate evidence; but, on appeal, the trial court's decision may be overturned. '

» The Penal Code [Cap 16. RE 2022]

This code deals with matters of penal law concerning crimes against people, things, and the
state, as well as their punishment. Among the offences which may be subjected to plea
bargaining are: sexual offences whose punishment does not exceeds five years or involving
victims under eighteen years, offences relating to unlawfully assembly and riots, offences
relating murder and manslaughter, assaults, grievous harm, stealing, offences related to false
pretences and so many others. However, there are offences under penal code which are not
subject to plea bargaining these include sexual offences whose punishment exceeds five years
or involving victims of less than eighteen years and offences of treason and treasonable
offences. In alternative, the accused committing the stipulated crime may use provocation as a
defense. In order to find a culprit who had been violating their peace and property for a very

long time, they had illegally congregated in the street.
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Institutional Framework Governing Plea Bargaining

Fair and adequate justice involves not only treating the individual who claims to have been
offended but also the offender themselves with appropriate and just decisions and fair trial
procedures. The institutions that oversee plea bargaining agreements in Tanzania include:

» The Judiciary

The judiciary consists of various judicial courts and is independent of the government. The
constitution provides for the establishment of an independent judiciary and respect for the

principles of the rule of law, human rights and good governance.

Plea negotiations in Tanzanian courts are conducted by prosecutors on behalf of the Office of
the Director of Public Prosecutions. This means that in every court in which a prosecutor may
work, plea negotiations may be conducted in accordance with the guidelines set out by the
Criminal Prosecutions Act.

In the high Court and Court of Appeals, the prosecutor or any other judge appointed as attorney
general may conduct plea negotiations in court. The majority of defendants want to resolve
their cases through plea bargaining.

The prosecutor chooses the defendant, the charges, and comes to the negotiating table with the
greatest influence. Defense attorneys tried their best to show leniency but ultimately
encouraged their clients to compromise. Judges ensure that guilty pleas are informed and
“voluntary,” but they essentially ratify most plea agreements and sentence defendants

according to the parties' agreement i

Once they reach an agreement, a hearing will be scheduled to change the plea. Plea agreements
typically require prosecutors to dismiss the charges or not bring specific charges. The
agreement usually contains a sentencing recommendation that is not binding on the court,
although the court usually follows that recommendation.**" Additionally, the agreement may
include a binding sentencing recommendation. The judge can, but rarely does, reject a plea
agreement that dismisses the charges or binds the court.”" In this case, the defendant can

withdraw his guilty plea.
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» The National Prosecutions Services

With the exception of magistrates' courts, the task of prosecuting suspected violators of the law
is carried out almost entirely by specific branches of government on behalf of the state. All

criminal prosecutions report directly to the Director of Public Prosecutions (DPP).
In all cases deemed appropriate, the Director of Public Prosecutions has the following powers:

(a) institute and prosecute criminal proceedings against any person in any court (other than a
military court) for any offense alleged to have been committed by that person. (b) continue and
continue any criminal proceedings instituted or carried out by any other person or authority,
and (c) terminate any criminal proceedings conducted or performed by that person or any other

agency or person. Vi

The main role of the DPP office is to appoint prosecutors who are required by law to conduct
plea negotiations in criminal prosecutions in Tanzania.**“!" Any person appointed as a
prosecutor shall comply with the directives, instructions and directives issued by the Director.
It is also important to note in this context that the Director of Public Prosecutions' power to
appoint prosecutors is exercised generally rather than specifically. Except in rare cases where
specifically named individuals are appointed as prosecutors, this appointment is more likely to
take the form of appointment of position or rank, as is the case with the appointment of all

officers. Police officers with the rank of deputy inspector or higher can become prosecutors.

THE CHALLENGES FACING THE EFFECTIVE APPLICABILITY OF
THE LAWS RELATING TO PLEA-BARGAINING

The emergence of plea bargaining in Tanzania has come up with number of challenges which

touches different aspects:

The law offers the accused person or his advocate or public prosecutor to initiate a plea —
bargain and notify the court of their intention to negotiate a plea agreement. Vi When an
accused person enters at plea of guilty, he pleads without antedating any benefits but also
acknowledging the indictment accusations. ™ In a "plea agreement," the prosecution and the
defendant agree to decrease the charge or the punishment in exchange for the defendant's

admission of guilt. Most often, the contentious practice of plea bargaining is used by justice
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systems that rely on guilty pleas to end trials. Plea negotiating is a mostly ambiguous process

that almost seldom involves both charges and sentences.

Normally, the court is not involved in the entire process of plea bargaining but rather in certain
aspects of the bargaining process. This may affect the effectiveness of plea bargaining. Courts
that are overcrowded with backlog cases or having insufficient number of workers may have
difficulty managing plea negotiations. A voluntary agreement is an agreement signed according

to the free will of the parties without being influenced in any way.

One of the most difficult tasks the court will face is to prove the absence of free will in an
agreement between one party who has the power to forgive or accuse and another party who is
merely powerless. In practice, it is difficult for a court to ensure that such an agreement is
voluntary, because the law prohibiting plea bargains prohibits the court from doing so.
Negotiations always take place secretly between the prosecutor and the defendant. Ability to
engage an advocate for legal representation for the accused persons is critical factor for

ensuring a fair plea-bargaining process.

Accused persons who have been availed with representation by competent advocates are more
likely to make sound decisions about whether to accept a plea negotiation or not. Therefore, an
accused who enters into a plea bargain under without having a strong advocate for
representation cannot have equal bargaining power with a prosecutor who is free to work to
lighten or aggravate his or her case.

The plea-bargaining agreements are mostly prepared in English language which sometimes
may become a barrier to an accused person who should sign it. Despite the fact that an accused
person is allowed to invite next of kin during signing of the plea agreement, it may happen that
the invitee is illiterate or does not comprehend English language at all. In such instances, the
duty to translate the agreement to accused person remains in the discretion of public
prosecutor.X'This poses a threat and a challenge as well to the accused.

Unregulated pleas of guilt in the normative right to a fair hearing engage the voluntariness of
plea bargain by accused. human rights law does not regulate the voluntary nature of plea
bargaining, since the negotiations don’t include the right to defend oneself, nor right to be

heard, breaching human rights.
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CONCLUSION AND RECOMMENDATIONS
Conclusion

It follows therefore that the laws just aim at quickly reducing the number of under-trial
prisoners and increasing the number of convictions, with or without justice. The provisions
allow the prosecutor, after consultation with the victim or investigator, as the circumstances
warrant, at any time before sentencing, to enter into a plea bargain agreement with the
defendant and his or her attorney if represented or, if unrepresented, a relative or friend, or any
other person legally authorized to represent the defendant. The law also gives the defendant or
his or her attorney the right to enter into a plea agreement and notify the court of their intent to

negotiate a plea agreement.

However, the existing legal and institutional framework is inefficient because the enforcement
machineries are vested with discretionary powers which can be abused and the court is
prohibited from participating. Again, the public prosecutors available are not seriously
involved in discharging their duties in conducting investigation and yet they want to win the

case, resulting to them coercing and induce defendants to accept the plea deal.

Furthermore, the continuing trend of challenges facing implementation of plea-bargaining laws
is generally recognized, however there have been no or less efforts to contain the revealed
obstacles, regardless of defendant's lack of awareness but enforcing machineries or responsible
organs took little or no measures to ensure the citizens (defendants) are aware of their
substantive and procedural rights as well as the avenues to go through in order to get redress in
cases of any infringements of their rights.

The law gives accused the option to compensate the victim, to restitute or to face confiscation
of the proceeds and means used to commit the crime. However, the law is silent at what time
should such payment of compensation be implemented. There are no directives on whether the
amount of compensation should be deposited prior registration of the plea agreement or after

the agreement has been registered.

There are instances where an accused person dies before completion of payment compensation
especially where an accused person opted to pay compensation by installments. The law is also

silent on what should be done where such events occur.
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The provisions regulating plea bargaining stipulates that parties can propose sentence to be
imposed on the accused person and such recommendation shall be included in the plea
agreement which shall be registered before court. However, the same provisions provide that
despite the recommendations, the court remains with the discretional powers on the type of the
sentence to be imposed on the accused person. This provision creates uncertainty to accused
person who enter into plea bargaining agreements as most of them fears that despite the amount
of compensation they have paid to the government, they may still need to pay either fine or
serve jail sentences as punishments which might be imposed by court. It could hereby be

concluded that, Laws Governing Plea Bargaining Procedures in Tanzania are ineffective.
Recommendations

Sentencing is a matter of primary concern in any legal system. This requires considering the
facts of the case and the defendant to determine the appropriate sentence. Criminal proceedings
in the adversarial system are designed to resolve conflicts of guilt or innocence. Thus, the

following are recommended to make the laws on plea bargaining effective:

Firstly, The provisions of plea bargaining should be amended to incorporate mode and time

frame for payment of compensation

Secondly, The law governing plea bargaining in Tanzania should be amended to give the courts

full control of the plea-bargaining procedure.

Furthermore, Balancing bargaining power is necessary because most of the defendants in these
negotiations are involved in non-bailable offences. The prosecutor, having a lot of power over
them, easily encouraged them to plead guilty to the crimes with which they were charged.

In addition to that, Criminal Procedure Act®, needs to be amended to balance negotiating
power between negotiating powers and also Limiting the discretion of prosecutors under the
law could achieve this.
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