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ABSTRACT 

To date, the mystery of matrimonial regimes in Cameroonian law has not been resolved. Both 

legislative and case law confusion remains. Legal pluralism, different forms of marriage, 

discriminatory pre-torque mentalities are all obstacles that seem insurmountable in a context 

where uniformity in family law is a provocation and harmonisation a temptation. In addition, 

the fate of the property of divorced persons or of the surviving spouse is constantly subject to 

glaring legal insecurity. In the absence of clear legislative and jurisprudential guidelines, it is 

more than urgent that the power returns to the spouses through matrimonial agreements, which 

could be declined in marriage contract, liquidation agreement and mutability of the matrimonial 

regime. Thanks to these instruments, the fate of property will be better controlled and will no 

longer be subject to the arbitrariness of certain judges who sometimes appeal to legal pluralism 

or legislative vacuum to justify their decisions without real legal basis. 

Keywords: Matrimonial property regimes, marriage contract, liquidation agreement, 

immutability, mutability, spouses. 

 

INTRODUCTION 

https://thelawbrigade.com/
https://thelawbrigade.com/
https://lpr.thelawbrigade.com/


 An Open Access Journal from The Law Brigade (Publishing) Group 162 

 

LAW & POLITICAL REVIEW 
Annual Volume 8 – ISSN 2581 7191 

2023 Edition 
lpr.thelawbrigade.com 

The complexity of the question of matrimonial regimes in the Cameroonian context has 

earned it the qualification of a mysteryi . Indeed, the determination of the legal matrimonial 

regime is still a matter of debate in Cameroon. This is the regime applicable to spouses who 

have married without a marriage contract or whose marriage contract has been annulled. It 

could also refer to the matrimonial regime imposed on polygamous spouses. 

If the interest of the matrimonial regime is less of a concern during the maintenance of 

the matrimonial bond because the spouses seem to be in a "non law" environmentii , the 

situation is quite different when the matrimonial bond is broken. When divorce or the death of 

one of the spouses occurs, the question of matrimonial property regimes comes back into play. 

However, the indeterminacy of this regime in Cameroonian law seems to call into question the 

whole value of matrimonial regimes. This situation causes not only legal insecurity, but also 

material or patrimonial harm to the spouses and even to their creditors. This relationship is 

quite visible when one defines matrimonial property regime, despite its plural meaningsiii , as 

'a coherent set of rules, more or less numerous and more or less complex, the purpose of which 

is to confer, in the property field, a particular status to the spouses in their mutual relations as 

well as in their relations with third parties'. iv 

However, this importance is currently overshadowed by a number of obstacles. These 

are, on the one hand, legal pluralism or dualism and, on the other hand, the plurality of forms 

of marriage or matrimonial systems.  

Legal dualism is explained by the existence of two main sources of law, all competent 

to govern family relations, particularly the property rights of spouses. These are written law 

and customary law. In written law, there is on the one hand English law and on the other hand 

French lawv . Common law lays down a fundamental principle, that of the separation of 

propertyvi . English law ignores community of property as shown by the Matrimonial Causes 

Act 1857vii . The same applies to the Married Women's Property Act of 1882 which is the basic 

text in this area.viii The French law has as its basic text the Code civil law in its pre-1960 

version. This is justified in the light of the principle of legislative succession set out 

respectively in Article 51 of the Constitution of 4 March 1960, Article 46 of the Constitution 

of 1er September 1961, Order No. 61/OF/02 and Decree No. 61/DF of 1er October 1961. It is 

provided that the Code Civil Code and its amending laws as promulgated in Cameroon will 
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continue to be applied in matters where there is no national legislationix . As the Cameroonian 

Civil Code is still under construction, these colonial texts remain in force. Also, according to 

articles 1400 and following of the Code In civil law, community of movable property and 

acquests is the legal regime. However, this regime is likely to generate a real injustice at the 

time of the partition, in particular when the spouses have significant movable property before 

the marriagex . 

Custom is a potential source of the legal regime. The legislator himself has provided 

the framework for their applicationxi . This shows that, contrary to some African legislations, 

Cameroon has maintained customs, and consequently, has not adhered to the idea of their 

radical eliminationxii . This recognition of custom as a source of family law has been attested 

to by some decisions of the Supreme Court of Cameroon, notably the DAYAS decisionxiii . In 

this decision, the judge laid down a principle according to which, in the absence of a 

convention, one can refer to the custom of the parties. Despite some disputes, custom is very 

close to the separation of propertyxiv ; and it can be seen that this is the preferred area for 

discriminationxv . The most important property belongs to the husband. The wife, in most cases, 

cannot claim anything, as long as she herself is sometimes relegated to the status of property 

or assetxvi . But as the status of married women changed, the content of the customary regime 

also variedxvii .  

The form of marriage constitutes the second difficulty in determining the legal regime. 

This is the question of the matrimonial system and mixed marriage. The mixed marriage 

hypothesis refers to the marriage between an Anglophone and a Francophone. In this case, 

when a conflict arises or when the marriage is dissolved, the question arises as to which rule to 

apply. Will the conflict rules of private international law be usedxviii ?  

 The matrimonial system is related to the monogamous and polygamous optionxix . With 

these forms of marriage, one wonders which matrimonial regime to apply? Should community 

of property or separation of property be applied? Can the same regime be applied to them or 

can a single suppletive regime be established for polygamy and monogamy? On this subject, 

the doctrine remains dividedxx . The various Cameroonian laws are not satisfactory either. 

Neither the law of 7 July 1966 on various provisions relating to marriage in the former East 

Cameroon, nor the law of 11 June 1968 on the organisation of civil status in Cameroon, nor 
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the Ordinance of 29 June 1981 on the organisation of civil status and various provisions relating 

to the status of natural persons as amended and completed by Law No. 2011/011 of 6 March 

2011 amending and completing certain provisions of the aforementioned ordinance, provide a 

clear answer. In this situation, we are witnessing the emergence of a praetorian law which 

triesxxi to provide some solutions. 

In a judgment of 10 December 1981, the Supreme Court laid down the rule that "the 

option of jurisdiction entails the option of legislation"xxii which implied, depending on the 

choice of jurisdiction, the application of the Code civil law in modern French-speaking 

jurisdictions, common law in modern in modern English-speaking jurisdictionsxxiii and custom 

in traditional jurisdictions. This rule has made it possible to have a dividing line between the 

Common Law and the Code the Civil Code on the one hand, and between the and custom, and 

then between the common law and and custom. But for common law and custom, this rule was 

no longer necessary because the conflict of jurisdiction no longer arose with the same acuityxxiv 

. Before the French-speaking written law courts, in the absence of a marriage contract, Articles 

1400 et seq. apply. These articles allow not only for the liquidation of the matrimonial regime, 

which is that of the community of movable property and acquests, but also for equal sharing or 

"half and half"xxv . Before the traditional law courts, the regime has changed from separation 

of property to community of property subject to participation, which is neither of civil nor of 

customary origin. This is an originality of Cameroonian judges, which takes into account the 

emancipation or the evolution of the status of Cameroonian womenxxvi who are most often 

harmed.  

 In two historic judgments rendered in the space of two years, the Supreme Court of 

Cameroon 'partially' sounded the death knell of the rule 'option of jurisdiction entails option of 

legislation'. The abandonment of this rule began with the KEMAJOU rulingxxvii . Two years 

later, the same court confirmed this reversal in the KOUM judgmentxxviii ; so that today, it 

appears that the sharing-remunerationxxix or community under condition of participation, has 

become the regime in force in Cameroon. However, several divergent court decisions show that 

we are not yet out of the woods. 

Cameroonian judges can currently use legal pluralism as a pretext for not adopting a 

coherent jurisprudential line. Because of the lack of legislation, the liquidation of the 
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matrimonial property regime has become a matter for case law, especially when the spouses 

have not made a marriage contract.  

In view of these jurisprudential procrastinations and the ambiguous legal context in 

Cameroon, it is useful and legitimate to wonder about the solutions that will make it possible 

to overcome these various problems raised. Of the above-mentioned problems, the appeal to 

the will of the spouses appears to be the solution par excellence. In other words, the power 

should return to the will of the spousesxxx , through the establishment of matrimonial 

agreements, which could be understood as the agreement of the spouses' will with regard to 

present and future property before the celebration of the marriage or at its dissolution. Before 

the celebration of the marriage, it will be referred to as a marriage contract and at the dissolution 

it will be referred to as a liquidation agreement. 

The use of these instruments will provide better legal security for their affairs and their 

relations with third parties after the dissolution of the marriage. It should be noted, however, 

that the marriage contract which would be the solution to this problem remains ineffective in 

the Cameroonian contextxxxi . Its use would therefore require revision for better effectiveness 

(I). The marriage contract could be reinforced by prospective post-marriage agreements, which 

need to be adopted (II).  

 

THE MARRIAGE CONTRACT: A POSITIVE SOLUTION REQUIRING REVISION 

In the face of glaring insecurity It is more than important for spouses to draw up a 

contract that will be binding on judges who, in practice, sometimes apply standards that they 

themselves have created. Such a situation was observed in a judgment handed down by the 

Supreme Court of Cameroon, which gave rise to the special regime of community under 

condition of participation. In spite of these different reasons which should encourage the 

drafting of a marriage contract, there is a contrasting absence or scarcity of this instrument in 

practice. Aware of its usefulness and necessity (A), one may wonder about the possibility of 

remedying this ineffectiveness (B). 
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The Marriage Contract: A Useful Instrument  

The marriage contract is a particularly important instrument in a context where it is no 

longer clear which law should govern the fate of the spouses' propertyxxxii ; in a context of legal 

pluralism where no real precision is provided as regards matrimonial regimesxxxiii . 

When it is not confused with marriage, the marriage contract is often confused with the 

matrimonial regimexxxiv . In the latter case, Professor André COLOMER states that using the 

term marriage contract to designate the expression matrimonial regime is a reprehensible 

attitudexxxv . With a double meaning, the marriage contract "is primarily the legal act by which 

the future spouses fix their matrimonial regime, in principle for the entire duration of the 

marriage. But it is also the writing drawn up by a notary'xxxvi . By this definition, it is easy to 

understand that the marriage contract is a special contract. This specificity can be grasped 

through the generality of the marriage contract (1), the conditions of formation and validity (2) 

and the publicity of the contract (3). 

 

Generalities of the marriage contract 

The generality of the marriage contract relates to its character and contentxxxvii . 

Speaking of its character, the marriage contract is first of all a synallagmatic contractxxxviii . It 

can therefore give rise to obligations, because it is an agreement of will. However, the marriage 

contract is not only an act that gives rise to obligations between the spouses. It is also a statutory 

act, because without being limited to the creation of reciprocal obligations towards the spouses, 

'it predetermines the fate of the multitude of legal acts that the spouses will be called upon to 

enter into with third parties throughout their possibly long life together'xxxix . It is in this sense 

that the marriage contract is considered as a rule-act. For some authors, it is the act that makes 

the matrimonial regime a partnership, itself being the constitutive act. In addition to being a 

statutory act, the marriage contract is also a "family pact". This last characteristic has a double 

meaning. On the one hand it means that the marriage contract is a founding act of a conjugal 

family, on the other hand it means that the families contribute to the elaboration of the marriage 

contract if not to the choice of the matrimonial regimexl . 
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With regard to its contentxli , the marriage contract is a complex document because of 

the variety of provisions it may contain. In addition to matrimonial agreements, the marriage 

contract may also contain statements of contributions and liberalities. Matrimonial agreements 

can be considered the core of the marriage contract. It is in fact through the matrimonial 

agreements that the spouses determine their matrimonial regime. They can choose from the 

existing prototypes or modify them by means of specific clauses, or they can directly regulate 

the regime that will govern their property. Gifts may consist of donations that the spouses make 

to each other. They may concern present or future property. Contributions are clauses that list 

and evaluate the property contributed by the spouses during the marriage. 

 

The Conditions Of Formation And Validity Of The Marriage Contract 

The determination or establishment of property is based on certain requirements. 

Therefore, the expression of the spouses' will concerning their property must be subject to a set 

of rules of formation which does not exclude the generality of the marriage contract. 

Just as it is subject to the rules of ordinary law for its formation, the marriage contract 

is also subject to special rules. This applies to both the validity and enforceability regimes. In 

addition to the various conditions of validity to which contracts in general are subject, the 

marriage contract must be subject to its own conditions of validity for its formation. Moreover, 

the absence of these conditions inexorably gives rise to sanctions. In addition to the substantive 

conditions, the formation of the contract admits conditions of form. The substantive conditions 

are commonly consent, capacity and subject-matter as provided for in articles 1108 to 1133 of 

the Code civil law. However, the consentxlii and the capacityxliii differ from the common law by 

the admission of rules which are specific to them. Another condition which is that of timexliv 

reinforces this specificity of the marriage contract.  

Consent is particularised in that the consent of the spouses alone is not sufficient. It also 

requires "the simultaneous consent of all persons" who are parties to the contract or their 

proxiesxlv . In the case of a power of attorney, the parties must ensure that the proxy has 

appeared before a notaryxlvi . This possibility of concluding the marriage contract by power of 

attorney or by mandate was previously established by case lawxlvii . 
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The particularity of the rules of capacity comes into play in two cases: that of the minor 

and that of the incapable adult. With regard to minors, several OHADA legislators space 

enshrine the rule Habilis ad nuptias habilis ad pacta nuptialiaxlviii , in the following terms, 'a 

minor who is capable of contracting a marriage is capable of consenting to all the agreements 

of which that contract is susceptible; and the agreements and donations he or she has made are 

valid, provided that he or she has been assisted, in the contract, by the persons whose consent 

is necessary for the validity of the marriage'xlix . This empowerment of the minor sets aside 

certain rules of common law. 

The situation of an incapable adult is not dealt with in any particular way in most civil 

or personal codes. In the absence of specific provisions, the case-law sets aside the rule Habilis 

ad nuptias habilis ad pacta nuptialia and applies the rules of ordinary law to the marriage 

contractl . The majority of legislators have not taken into account the advances made by the 

case law in this direction, even if it should be noted that the response remains mixed and is not 

sufficiently satisfactoryli . Through the reforms of 13 July 1965 and 3 January 1968, the French 

legislator has put an end to the debate on whether or not the habilis... rule should apply to 

incapable persons of full age. By the wording of Article 1399 of the Code civillii , it enshrines 

the rule Habilis ad nuptias habilis ad pacta nuptialia which will from then on be applied to 

adults under the protection of the lawliii . In addition to consent and capacity, the element of 

time also comes into play to distinguish the marriage contract from other contracts. According 

to Article 1394 of the Code civil law, the marriage contract must be drawn up before the 

marriageliv . 

In addition to these various substantive requirements, the marriage contract must also 

comply with specific rules of form.  

In the majority of African countries that have inherited the Under the French Civil Code 

of 1804, the marriage contract as a solemn act must be recorded by a notary. In other words, 

the marriage contract is drawn up in the presence of a notary. The parties must be present or 

they may be represented by a proxy with a special, authentic power of attorney. If the parties 

are present, they must be able to be present at the same time so that there are no signatures with 

different dateslv .  
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In the absence or failure to comply with the various conditions set out above and even 

with the rules governing the formation of legal acts in general, the contract will be null and 

void. However, this nullity has given rise to questions both as regards the nature of the nullity 

and the scope of the nullity. 

With regard to the main defects that may be sanctioned, it may be noted that the 

marriage contract may be subject to either relative or absolute nullity, depending on the defect 

in question. If the marriage contract is vitiated by a formal defect, the sanction is absolute 

nullity. Despite the silence of the legislator on the subject, there is unanimity on the fact that 

absolute nullity is the sanction that reaches the defect of form. As Professor André COLOMER 

says, the absolute nullity of the contract as a sanction for a defect in form is not contestable and 

it is not contestedlvi . Nevertheless, it is accepted that the spouses can proceed to the liquidation 

of their matrimonial regime on the basis of this null contractlvii . In case of lack of capacity, the 

marriage contract will be sanctioned by absolute nullity. In the same sense, incapacity is 

sanctioned by absolute nullity, which is aberrant for Professor André COLOMER. As the rules 

on incapacity are designed to protect the interests of the incapable person, it is inadmissible for 

judges to use them against the latter by giving third parties the opportunity to take advantage 

of them to sue the protected person. For this reason, nullity should be relativelviii , a view we 

also share. By the same logic, defects in consent would be likely to lead to the absolute nullity 

of the marriage contract, despite the absence of regulations in this arealix . 

Once the sanction is pronounced, the contract will be retroactively cancelled. It is 

therefore deemed never to have existed. However, the annulment does not necessarily concern 

the entire content of the contract. The annulment may therefore be total or partial. When the 

marriage contract is affected by a defect of form, incapacity or consent, the entire contract is 

affected both in terms of the matrimonial agreements and the gifts. If the marriage contract is 

completely null and void, the spouses will be subject to the legal regime. If the nullity is caused 

by an irregularity affecting only one clause or part of a clause, the contract may be maintained. 

This is the case of a clause affecting parental authority. In such a case, the marriage contract 

will be maintained, only the unlawful clause will be annulled. Whatever the scope of the 

annulment, it remains enforceable against third parties. 
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Publicity Of The Marriage Contract 

The marriage contract is an act that is of interest not only to the spouses, but also to 

third parties. It is therefore important that the latter be aware of the contract in order to enter 

into a contract with full knowledge of the facts, since the marriage contract or matrimonial 

agreements determine the legal conditions of the spouses' property, the respective powers of 

the husband and wife over this property and, finally, the extent of the pledge of creditorslx . 

This knowledge by third parties is moreover the reason for publicising the marriage contract. 

It is not a matter of publishing the marriage contract, but of informing third parties of the 

existence of a marriage contract by a mention in the marriage certificatelxi . Thus, the spouses 

will have to publicise the marriage contract in order to be able to oppose it to third parties. This 

requirement applies both to the first draft of the marriage contract or the initial marriage 

contractlxii and to any amendments that may be made to it before the marriage is celebrated. 

Due to the specificity of their profession, traders are subject to two categories of 

disclosure regimes. One of these regimes is imposed on all spouses and the other is imposed 

specifically on traders. 

In order for the marriage contract to be enforceable against third parties, certain 

formalities must be complied with. To reinforce the execution of these formalities, sanctions 

are attached to them. Article 1394 paragraph 3 of the Code The civil registrar is required to 

issue to the future spouses a certificate on plain paper, free of charge, indicating his or her name 

and place of residence, and also indicating the names, first names, capacities and residences of 

the future spouses as well as the date of the contract. At the time of the celebration of the 

marriage, the civil registrar must ask the future spouses whether there is a marriage contract. If 

a contract has been drawn up, its date, the name and residence of the notary are indicated in the 

marriage certificatelxiii . This publicity informs third parties of the type of matrimonial regime 

adopted by the spouses. This will enable them to contract with full knowledge of the facts. 

Third parties may request a copy of the marriage contract from the spouse with whom they 

intend to do business. A civil registrar or notary who fails to comply with these requirements 

for publicising a marriage contract may be fined and possibly ordered to pay damages. 

If one of the spouses is a trader or becomes one during the marriage, special publicity 

is required. In addition to the publicity required of all spouses or the publicity required under 
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ordinary law, the marriage and the matrimonial regime must be mentioned in the Trade and 

Personal Property Credit Register (RCCM). Article 44 of the AUDCGlxiv specifies in this 

respect that 'the application made with the form provided for in Article 39 above shall indicate: 

where applicable, the date and place of marriage, the matrimonial regime adopted, clauses 

opposable to third parties restricting the free disposal of the spouses' property or the absence 

of such clauses, and applications for separation of property'.  

In the absence of such publicity, the marriage contract will be unenforceable against 

third parties who have dealt in the tradelxv . They may, however, avail themselves of it. On the 

other hand, the contract could be invoked against them if they had known about the marriage 

and the contractlxvi . If the commercial spouse provides proof of the third party's knowledge of 

the deed subject to registration, the latter would vainly raise the argument of non-

opposabilitylxvii . This flexibility on the part of the legislator in commercial matters makes it 

possible to take account of the good faith of the contracting parties or their intention. It would 

have been desirable for the legislator to provide for this same flexibility in the context of 

matrimonial agreements, especially as regards their modification 

In order to prevent the spouses from depriving the rules on the formation and publicity 

of the initial marriage contract of their meaning by subsequent amendments, the legislator also 

imposes conditions for the opposability of any changes that may occur. To give full meaning 

to this opposability, conditions of validity are imposed upstream.  

Changes to the marriage contract must be recorded in a notarial deed called the counter-

letterlxviii . This means that the counter-letter must be drawn up in the same form as the original 

marriage contract. In addition to this requirement, Articles 1395 and 1397 of the Code civil law 

impose others. Article 1395, paragraph 2, provides that 'no change or counter-letter is valid 

without the presence or simultaneous consent of all the persons who were parties to the 

marriage contract'. In other words, the persons present at the original marriage contract must 

also be present during the recording of the counter-letter. Article 1397 states that 'all changes 

and counter-letters, even if they are in the form prescribed by the preceding article, shall be 

without effect with regard to third parties, if they have not been drawn up following the 

marriage contract; and the notary may not, under penalty of damages to the parties, or under 

greater penalty if necessary, issue either a copy or a printout of the marriage contract without 
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transcribing the change or counter-letter following it. Having complied with these various 

conditions, the spouses must also submit the amendments to the marriage contract or the 

counter-letter to the same publicity as the initial marriage contract. Otherwise, as mentioned in 

the above-mentioned Article 1397, the modifications will have no effect on third parties. 

Specifically, the same article indicates that these modifications must be drawn up after the 

original marriage contract in order to be enforceable against third parties. Even the grosses and 

expéditions must be delivered to third parties with the transcription following the modifications 

or the counter letter.  

In short, these conditions of validity and publicity will only have their full effect if the 

marriage is celebrated; otherwise, the marriage contract will lapse. Although it is provided for 

gifts made with a view to marriage, the nullity will apply to the entire marriage contract. It thus 

deprives matrimonial agreements and provisions directly related to these agreements of effect. 

 

THE MARRIAGE CONTRACT: AN INEFFECTIVE INSTRUMENTlxix REQUIRING 

A PERMANENT SOLUTION 

Marriage contracts drawn up per year in Cameroon are quite rarelxx . The married 

persons we interviewed on the issue of marriage contracts admitted, when they did not confuse 

it with the celebration of the marriage, that they were not aware of any such contractlxxi . 

Following this observation, the most legitimate questions would be to know what the causes or 

reasons are (1) and what the remedies might be (2). 

 

Reasons For The Ineffectiveness Of The Marriage Contract 

The reasons for the ineffectiveness of the marriage contract can be of two kinds. The 

first may be anthropological, and the second procedural. 

Anthropology is a science that studies human behaviour in a given society. According 

to A. BARGÈS, anthropology is "the methodical study of the diversity and unity of man in his 

biological dimension and especially his social and cultural dimension thanks to the 
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ethnographic field, which is heuristic in all societies"lxxii . It allows us to understand human 

behaviour in relation to a given situation. It is a question of knowing, through the prism of 

anthropology, why people do not enter into a marriage contract. Why do they reject or neglect 

this important instrument? 

The answer could be found not only in morals, but also and above all in feelings. As 

feelings are universal, it is easy to explain why, wherever the question of the marriage contract 

is raised, very little attention is paid to this instrument. Just as it is very rare in Europe, the 

marriage contract is also rare in Africa. Moreover, a survey conducted in France among certain 

coupleslxxiii , showed that those who had chosen the separatist regime, i.e. who had drawn up a 

marriage contract, had done so for commercial, tax or other material reasons. Couples who had 

chosen the communal system or who had married without a marriage contract cited moral 

reasons, such as: justice, respect for the meaning of marriagelxxiv . In the same vein, a survey 

of French notaries showed that only about 10% of the spouses made a marriage contractlxxv . 

Different parameters may come into play, but the question of sentiment is found in Europe as 

well as in Africa.  

In terms of morals, it is difficult in Africa to conceive of an emphasis on property or to 

conceive of an emphasis on property or assets before marriage. The risk is quite high for the 

woman to be labelled as a 'self-interested woman', which would be quite unfavourable for the 

outcome of her marriage. She could even be considered a future "happy widow". The woman 

might therefore be driven by a feeling of fear that would prevent her from seeking to establish 

any kind of marriage contract. She would thus be a victim of social pressure. In view of these 

various obstacles affecting the woman, it could be said that the drafting of the marriage contract 

really depends on the husband.  

The second main reason, which is procedural, is at two levels. On the one hand, we 

have the time of the drawing up of the marriage contract or the place of drawing up the marriage 

contract and on the other hand the authority in charge of drawing up the said contract. 

As for the moment of drawing up the marriage contract, it should be noted that the 

legislator places it before the celebration of the marriage. In other words, the future spouses 

must draw up a marriage contract before a notary before the celebration of the marriagelxxvi . 
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The contract can only take effect on the day of the celebration. This contract will then be given 

to the civil registrar celebrating the marriage.  

The second problem is the authority entitled to establish the choice. It is required that 

the contract be drawn up by a notary. This reinforces the overload of the procedure which could 

have been lightened by entrusting it to the civil registrar who celebrates the marriage. Before 

the latter, the spouses could make their choice more easily.  

It is rather difficult for the spouses to go to the notary before the wedding to draw up 

the marriage contract. This is especially true since there are costs involved in drawing up a 

marriage contract. The African economic context does not encourage people to draw up a 

marriage contract. The poverty is quite remarkable. It is already difficult for people to find 

money to get marriedlxxvii . Only a few individuals stand out financially. The probability of 

establishing a marriage contract is therefore quite low. Yet the number of marriages is 

increasing, as the Bible says about the last timeslxxviii . This makes it even more important to 

find solutions. 

 

Possible Remedies For The Ineffectiveness Of The Marriage Contractlxxix 

Realistically, remedies can only be obtained for the issue of ignorancelxxx and 

procedure. But as far as love or feeling is concerned, the problem will remain permanent. 

Making people aware of the importance of the marriage contract will solve the problem of 

ignorance of the bride and groom. They should be the first targets in conferences, seminars or 

symposiums. They should be further educated before the signing of the marriage contract.  

In the period before the marriage, the registrar could be the competent body for this 

instruction or awareness-raising before the signing of the marriage certificate. Or, as one author 

puts it, 'it would be good if all municipalities had a legal service that could provide this legal 

advice. In this way, the spouses will be able to benefit from the necessary advice in order to 

make a sound choice"lxxxi . 

 By playing this role, the civil registrar could reduce the procedure to the celebration of 

the marriage only. For comparative purposes, this role is effectively attributed to the civil 
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registrar by the legislators of Côte d'Ivoire and the Democratic Republic of Congo, respectively 

in Article 27 paragraph 2 of the Codelxxxii  and 488 paragraph 2 of the Code of the familylxxxiii 

. This orientation or explanation will be made, according to the last article, at the time of 

publication of the banns. The spouses will thus have to draw up their marriage contract before 

the civil registrar or confirm it before him or her if they have already prepared themselves 

accordingly. This last possibility is the one adopted by the Senegalese legislator, even if it is 

more a matrimonial choice than a marriage contract. Article 367 of the Code The Senegalese 

Family Law mentions that the option or choice of matrimonial regime is exercised at the time 

of marriage in the form of a joint declaration collected by the civil registrar. The Gabonese 

legislator also adopts this position quite clearly when it states that: 'Any matrimonial regime 

chosen outside those provided for in this title must be established before the celebration of the 

marriage, in an act known as a marriage contract, drawn up before a notary or, failing that, 

before the civil registrar of the place of celebration...'lxxxiv . The procedure would thus be 

simplified and the task easier for the future bride and groom, who would have more options.  

Another solution, also drawn from comparative law, is to impose a marriage contract 

on spouses who opt for polygamy. Indeed, Article 230 of the Code The Central African Family 

Code provides that: "The polygamous option entails de jure the establishment of a marriage 

contract. It is true that the concern to distinguish the assets of the spouses in a polygamous 

household is important, but there is no proof that the regime chosen is made with full 

knowledge of the facts and allows for the distinction of assets. Like its Togolese counterpart, 

the Central African legislator could have specified the regime applicable in the case of 

polygamous marriage. This imposition of a marriage contract does not solve the problem of 

the choice of matrimonial regime for polygamists. Unlike monogamous spouses, polygamists 

have the possibility of choosing between several matrimonial regimes, since they are simply 

required to draw up a marriage contract. However, this contract is not required of monogamous 

spouses, who can ignore it and be satisfied with the suppletive regime. 

It would be useful for the Cameroonian legislator to include the marriage contract 

among the documents constituting the marriage file that the spouses must submit to the civil 

registrar, if the notary is still required. 
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For example, there is an article which states that: The future spouses must put together 

a file containing the following documents 

➢ a legalised birth certificate; 

➢ a copy of the acts granting exemptions in the cases provided for by law; 

➢ a pre-marital medical certificate; 

➢ a declaration on the dowry 

➢ a copy of the marriage contract if applicable. 

This last mention will allow the spouses to ask about the marriage contract. The civil 

registrar, in the light of the above-mentioned proposals, will then take care to make them 

understand the importance of such a document, especially if they are entrepreneurs.  

 After the celebration of the marriage, the Cameroonian legislator should offer a second 

chance to spouses to review their matrimonial regime. Thus, a hope could remain for those who 

are already married: that of changing their matrimonial regime. 

 

Postnuptial Agreements: Prospective Solutions Requiring Adoption 

When the breakdown of the marital bond is pronounced by a judgment on a joint 

petition by the spouses, it is called divorce by mutual consentlxxxv . Existing in Cameroonian 

prospective law, notably in the preliminary draft of the Civil Code, this type of divorce has the 

advantage of allowing the spouses to establish a liquidation statement or agreement (A). This 

possibility of manifestation of the will of the spouses after the marriage could also intervene 

with the adoption of the mutability of the matrimonial regime (B). 

 

The liquidation agreement or statement  

Unlike the Cameroonian Civil Code, the Draft Civil Code introduces and regulates 

divorce by mutual consent through Articles 362 et seq. It provides for the conditions and the 

procedure relating to it. According to article 362 paragraph 1 of the said preliminary draft, the 

spouses jointly submit 'for the approval of the judge, an agreement settling the consequences 
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of the divorce as well as the provisional measures'. It is Article 391 paragraph 1 of the 

preliminary draft of the Civil Code that provides details on the liquidation statement contained 

in this agreement. According to this provision, 'The spouses may, during the divorce 

proceedings, enter into all agreements for the liquidation and sharing of the community. These 

agreements must be made by notarial act, except in the case of a joint application". According 

to this article, the notarial act would not be imposed or would not be part of the conditions 

relating to the liquidation agreement in the case of divorce by mutual consent (1). This 

particularity also extends to its procedure (2). 

 

The conditions relating to the liquidation agreement  

The petition for divorce, on pain of inadmissibility, must include in an annex an 

agreement on the complete settlement of the effects of the divorce and including in particular 

a liquidation statement of the matrimonial regime. This must meet certain conditions for its 

validity (a) and its enforceability (b). 

 

The conditions of validity of the liquidation statement of the matrimonial property regime 

For the liquidation statement of the matrimonial property regime to be valid, the divorce 

agreement must first be valid. This means that the conditions of validity mainly concern the 

agreement. Thus, the agreement must respect three major conditions. Firstly, Article 362(3) of 

the preliminary draft Civil Code states that the agreement must sufficiently safeguard the 

interests of the children. Secondly, Article 363 of the preliminary draft Civil Code requires the 

judge to approve the agreement and grant the divorce only if he is convinced that the will of 

each of the spouses is real and that their consent is free and informed. 

By giving spouses the opportunity to decide the fate of their property in this way, one 

could speak of recognition of the autonomy of the will in matters of liquidation. For the will to 

play a real role, it should exist and be free of defects. The judge must therefore ensure that the 

will is real and free or that the consent is free and informed. To require that consent be free is 

to insist on the condition of absence of any defect in consent due to violence. Thus consent will 
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not be valid if it has been extracted under pressure from the other spouse, or even from third 

parties. According to Article 1111 of the Civil Code, violence concerns all behaviour that 

forces the parties to contract. This violence can be exercised in a physical way, for example 

physical blows administered by a co-wife to make her accept the divorce. Violence can also be 

exercised in a moral manner or in the form of threats.  Consent can for example be given 

following harassment by the husband or close relatives, especially the in-laws, who are most 

often actors of domestic violence. lxxxviConsent could also be given as a result of blackmail 

regarding alimony or child custody. As Dean CARBONNIER reminds us, "There is a great 

risk that the best armed of the spouses... will extort or buy the consent of the other". These 

hypotheses, far from being theoretical, have led one author to speak of "divorce by forced 

consent"lxxxvii .  

In addition to being free, consent must be informed. With regard to this last point, fraud 

and error would also be likely to vitiate the consent of one of the spouses. Fraud consists of 

fraudulent manoeuvres intended to deceive the other spouse. One of the spouses could, for 

example, be fooled about the consistency of the property, or the spouse using fraud could 

conceal his or her property. Mistake is an inaccurate assessment of the existence or qualities of 

a fact, or of the existence or interpretation of a rule of law. A spouse could, for example, 

misunderstand the quality or value of an asset.  But the role of the lawyer, which is to enlighten 

the spouses, will most often exclude error and fraud.lxxxviii Knowing that these defects of 

consent are not textbook hypotheseslxxxix , one wonders whether the final agreement could be 

challenged for nullity. Since the final agreement has been sealed by the court, its clauses 

acquire the authority of res judicata. Consequently, it is only by way of appeal that the judgment 

can be challenged, as provided for in Article 372 of the preliminary draft Civil Code, which 

makes a reference. However, Article 372 fails to specify the articles that are to govern these 

remedies. By way of comparison, in both France and Senegal, the remedies allowed against 

the final agreement are exceptionalxc . An appeal against this agreement or judgment is 

inadmissible. "Indeed, one cannot call into question agreements that have been freely 

concluded and made immediately enforceable by law. In France, an appeal for review could 

have been admitted. However, the Court of Cassation has ruled that the latter is closed, "no 

action for nullity can be brought outside the channels of appeal"xci . 
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Generally speaking, this will appears at two levels. The first concerns the expression of 

the will regarding the termination of the matrimonial bond. Secondly, each of the spouses must 

give their consent, on the one hand, to the situation of the property and, on the other hand, to 

the fate of the children of the marriage. The spouses may therefore decide, through this 

agreement, on the means relating to the safety, health and morality of the child, to ensure his 

or her education and development, with due respect for his or her person. Custody of the 

children could be decided between the spouses subject to respect for public order and good 

morals.xcii 

Finally, article 364 provides that 'Divorce by mutual consent can only be requested after 

five (05) completed years of marriage'. The Cameroonian legislator, by admitting divorce after 

five (05) years, would perhaps like to avoid 'fantasy marriages', 'trial marriages', 'marriages for 

fun'.xciii But it should be noted that this number of years is insufficient to prevent the 

multiplication of these forms of fantasy marriages. For some authors, it is the simplicity of the 

procedure that is the problem. For these critics, marriage, which can be broken by the sole 

consent of the spouses, constitutes a state similar to concubinage and free union. Marriage thus 

becomes the property of two persons or spouses, yet the constitution states that "The nation 

shall protect and promote the family as the natural basis of human society."xciv . In other words, 

marriage is an institution placed under the authority of the state because of its importance. To 

allow the spouse to break up in such a simple manner would be to "consecrate the 

destabilisation of marriage and the family"xcv and even of the nation. 

In addition to these conditions of validity, there are other necessary conditions that will 

allow the agreement to be enforceable against creditors.  

 

The conditions of enforceability of the liquidation statement  

Publicity is the general condition for the enforceability of the liquidation statement of 

the matrimonial property regime, or even of the agreement. However, certain assets must in 

principle be subject to special publicity. 

Contrary to Article 391 of the preliminary draft of the Civil Code, which says nothing 

about immovable property, Article 265-2 of the French Civil Code states that: 'When the 
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liquidation concerns property subject to land registration, the agreement must be made by 

notarial deed. The parallelism of form is thus abandoned by the Cameroonian legislator. The 

judge will thus be able to homologate the agreement settling the effects of the divorce when 

the liquidation statement, relating to an immovable subject to land registration is established 

only under private signature. But in view of the importance of land registration, it could be said 

that this is in fact an omission on the part of the Cameroonian legislator.  

With regard to the effective date of enforceability, Article 377 of the preliminary draft 

Civil Code provides that 'the divorce judgment may be relied upon against third parties, with 

regard to the property of the spouses, from the day on which the formalities of mention in the 

margin prescribed by the rules of civil status have been completed'. It follows from this article 

that the divorce judgement is only opposable to third parties, with regard to the property of the 

spouses, from the day when the publicity formalities are accomplished. That is to say, entries 

in the margins of civil status records. Third parties will not be able to oppose this agreement as 

long as they have no way of knowing about it. Before this formality is completed, third parties 

may consider the spouses to be married and demand that the matrimonial regime be applied. 

Thus, for example, a pledge registered on a business before the transcription is valid even if 

the business has been assigned to the other spouse.  

As far as the relationship between the spouses is concerned, enforceability takes effect 

on the date of approval of the agreement settling all the consequences of the divorce. In addition 

to these conditions, the agreement is subject to a procedure which is the particularity of divorce 

by mutual consent. 

 

The procedure followed by the agreement settling the effects of the divorce 

The judge is not obliged to homologate the agreement settling the effects of the divorce. 

This opportunity is offered to him precisely because the spouses might not respect the required 

conditions (a). If the spouses have not complied with them, he will take the appropriate 

measures (b). 
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The control exercised by the judge 

The judge must ensure that all the required conditions have been met by the spouses. 

Thus the judge must ensure that the spouses' consent is free and informed. Make sure that the 

spouses, by their agreement, do not undermine public order and good morals, and that the 

interests of the children are preserved. 

If all the conditions are met, the judge, as provided for in Article 366 of the preliminary 

draft Civil Code, "homologates the agreement settling the consequences of the divorce and, by 

the same decision, pronounces it". In other words, the liquidation is made simultaneously with 

the pronouncement of the divorce. This is where the particularity of divorce by mutual consent 

comes in. For in other forms of divorce, the pronouncement of the divorce and the liquidation 

are in principle successive and not simultaneous. The control exercised by the judge is not 

without deviation.  It has been argued that it is difficult for the judge to control the integrity of 

the consent in a precise and rigorous manner. This is why some authors have developed the 

idea that 'the judge in the procedure of divorce by mutual consent plays an essentially passive 

role'.xcvi 

If these conditions are not met, the judge will refuse probate and take certain measures. 

 

The measures taken by the judge in case of refusal of homologation of the agreement 

Article 367 paragraph 1 of the preliminary draft Civil Code provides that: "In the event 

of refusal to homologate the agreement, the judge may, however, homologate the provisional 

measures within the meaning of Articles 254 and 255 that the parties agree to take until the 

date on which the divorce judgment becomes res judicata, provided that they are in accordance 

with the interests of the child or children. 

If the judge refuses to approve the agreement, he or she may, however, approve the 

provisional measures. These provisional measures concern, among other things, the attribution 

to one of the spouses of the enjoyment of the family home and household furniture or the 

sharing between them of this enjoyment; the handing over of clothing and personal effects; the 

designation of the spouse or spouses who will have to ensure the provisional settlement of all 
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or part of the debts; the granting to one of the spouses of provisions to be claimed on his or her 

rights in the liquidation of the matrimonial property regime if the situation makes it necessary; 

the appointment of any qualified professional with a view to drawing up an estimated inventory 

or making proposals for the settlement of the pecuniary interests of the spouses; the 

appointment of a notary with a view to drawing up a draft liquidation of the matrimonial 

property regime and the formation of the lots to be shared. These measures are enforceable by 

law as soon as they are pronounced. Thus, a spouse cannot be refused the preferential allocation 

of the dwelling house on the grounds that he or she is not occupying it on the date of the writ 

of summons, whereas this non-residence is only the consequence of the non-conciliation order, 

a provisional measure that cannot prejudge the preferential allocation of this house. xcvii 

The spouses have a maximum of six months to submit a new agreement. Otherwise, 

they can only file a counterclaim for acceptance of the principle of the marriage breakdown, 

for definitive alteration of the marital bond or for fault. At this stage the spouses would no 

longer be in the field of contentious divorce. It would be possible for them in this context to 

benefit instead from the mutability of the matrimonial regime. 

 

THE MUTABILITY OF THE MATRIMONIAL REGIME 

If positive law, with regard to certain reasons put forward such as the legal security of 

contracts and fraud by the spouses, has deemed it appropriate that the change of matrimonial 

regime be framed by the principle of immutability of the matrimonial regime, prospective law 

opts rather for the mutability of the matrimonial regime. It is in this sense that article 789 of 

the preliminary draft of the Cameroonian Civil Code specifies in its paragraph 1 that: "After 

two (2) years of application of the matrimonial regime, whether conventional or legal, the 

spouses may agree, in the interest of the family, to modify it, or even to change it entirely, by 

a notarial act which is submitted for homologation to the competent court of their place of 

domicile. Thus, the principle of absolute immutability will disappear (1) to give way to a 

supervised mutability (2). 
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The Disappearance Of The Principle Of Absolute Immutability Of The Matrimonial 

Regime  

With regard to the principle of the immutability of matrimonial agreements considered 

as a dogma, one author stresses that: "One should never underestimate the weight of tradition 

and spiritual values in a society.xcviii This assertion, in relation to the maintenance of this 

principle of the immutability of matrimonial agreements, is quite visible in the legislations of 

African countries with a "legal link" with Francexcix . Inherited from France, the principle of 

the immutability of matrimonial agreements has a content that varies according to the 

legislative follow-up. In fact, some legislators have maintained the principle as enacted in 1804 

in France, while other legislators have taken into account the modifications that were made by 

the French legislator afterwards. In general, the principle means that any directc or indirectci 

modification of the matrimonial regime is prohibited. Specifically, the principle can be defined 

according to the Code French Civil Code prior to 1960 and according to the reforms of 1965. 

According to the said CodeThe principle means that matrimonial agreements must in principle 

govern the spouses for as long as their marriage lasts. Since the reform, the principle means 

that the spouses are not free to change the matrimonial property regime by their joint will 

alonecii . 

The defence of this principle was based on two reasons. The first was the prohibition 

of gifts between spouses. The second was based on the character of the marriage contract as a 

family pact. But the drafters of the Code civil law will abandon the first reason. For them, two 

reasons determine the maintenance of the principle of the immutability of the matrimonial 

regime. These are: the interest of the spouses and the interest of third partiesciii . The protection 

of third parties means that the spouses should not, through a concealed change of matrimonial 

property regime, compromise the interests of third parties. This prohibition will also make it 

possible to avoid changes made in fraud of their rights. As far as the spouses are concerned, 

the principle prevents one spouse from using his or her influence to induce the other spouse to 

accept changes that could be unjust or unfavourable to the latterciv . 

Several countries in French-speaking Africa, including Cameroon, which have 

provided for matrimonial regimes as bequeathed by France, have maintained this principle. 

However, the content is not the same in these different legislations. Some legislators have opted 
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for the principle of absolute immutabilitycv , others have opted for a principle of attenuated 

immutabilitycvi . The adjectives "absolute" and "attenuated" actually reflect the scope for 

exceptions with regard to the change of matrimonial property regime or matrimonial 

agreements. 

 

Admission Of A Controlled Mutability 

The framework of the principle of mutability can be seen from two angles. On the one 

hand, it concerns the conditions for change and, on the other, the scope of application of the 

principle 

With regard to the first angle, Article 789 of the preliminary draft of the Cameroonian 

Civil Code specifies that the spouses may agree to modify the matrimonial regime or even 

change it entirely, but this change must be subject to a number of conditions. Firstly, the 

consent of both spouses is required and 'the interest of the family' which must justify the change 

of matrimonial regimecvii . Secondly, this change is subject to a condition of duration. Indeed, 

it is in principle admitted after a period of two yearscviii . Thirdly, this change must be made by 

a notarial deedcix which will be submitted to the civil court of the spouses' domicile for 

approval. It goes without saying that the interests of third parties will also have to be taken into 

consideration for such a change, which could affect their rights. 

With regard to the interests of the family, Article 738 paragraph 1 of the preliminary 

draft of the Civil Code provides that: "After two years of application of the matrimonial regime, 

whether conventional or legal, the spouses may agree, in the interests of the family, to modify 

it, or even to change it entirely, by a notarial deed which will be submitted to the homologation 

of the competent court of their place of residence. According to Article 391 paragraph 2 "The 

judge, after having verified that the interests of each of the spouses and the children are 

preserved, shall homologate the agreements by pronouncing the divorce". If the interest of the 

family is not easy to determine, some authors recall that the family is not limited only to the 

couple. According to a restrictive view, the satisfaction of the family's interest would suppose 

that the change of regime does not entail any disadvantage for the spouses and for the children. 
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According to a contrary view, the interest of the family would exist through the fact that the 

change is subject to the will of the spousescx . 

As regards the interests of third parties, these are still assured by the two principles 

mentioned above. Third parties may intervene in the homologation procedure. The control that 

the judge will have to exercise to ensure that the required conditions are met, will make it 

possible to control the infringement of the right of third parties. The latter must be aware of the 

regime of the spouses with whom they are dealingcxi . This is why the spouses are sometimes 

required to comply with certain formalities in order to make the agreement or change effective 

against third parties. This publicity ensures that the interests of third parties are protected even 

if a new rule governing the pecuniary relations of spouses is introduced. 

In relation to the second angle of framing, the preliminary draft of the Civil Code 

determines a scope of application of the mutability of the matrimonial regime. It applies during 

the marriage and before the dissolution of the marriage. At the dissolution of the marriage, the 

principle of mutability no longer has any effectcxii . Rather, Articles 265-2 of the preliminary 

draft Civil Code and 1451 of the Civil Code are applicable to these agreements as provided for 

in Article 739 of the preliminary draft Cameroonian Civil Code. The spouses or ex-spouses 

have the possibility of maintaining or modifying the provisions of the normally applicable 

matrimonial regime. When proceeding to liquidation or partition, the spouses may, by 

agreement, proceed with these operations on bases other than those resulting from the 

matrimonial regime. For example, liquidation may be carried out on the basis of a void contract. 

However, this freedom is not absolute. For there are restrictions, similar to those of the principle 

of immutability.  

 

CONCLUSION 

In short, the matrimonial agreement is currently the solution par excellence to the 

problem of matrimonial regimes in Cameroonian law. However, it is important that a revision 

be carried out in order to give spouses the latitude to better use this legal instrument not only 

before marriage, but also after the celebration of the marriage. Although future spouses can 

currently draw up a contract in this way, they still need to be educated about this legal 
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instrument. Indeed, ignorance of this instrument or its optional nature contributes to its 

misunderstanding by individuals, more specifically Cameroonians. In other words, the 

effectiveness of the marriage contract will depend on the orientation that the Cameroonian 

legislator will give it. 

In addition to the marriage contract, it would be useful if the liquidation statement were 

also adopted as a matter of urgency. It could either reinforce the marriage contract or be used 

independently. In addition to these measures, the legislator could allow the marriage contract 

to be modified by enshrining the principle of mutability of the matrimonial regime. It is 

therefore clear that the legislator has a decisive role to play in the use of matrimonial 

agreements by future spouses, spouses and ex-spouses. Better still, it will be the actor of the 

contractualisation of marriage in Cameroonian law.  
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draft act for the change of matrimonial regime is drawn up either by a notary or by a legal adviser. 
cx F. TERRE and P. SIMLER, Droit civil : Les régimes matrimoniaux 2ème éd., Dalloz 1994, pp. 175 et seq. 
cxi P. DUPONT DELESTRAINT, Contrat de mariage et régimes matrimoniaux, successions, libéralités 

Mémentos Dalloz 1986, pp. 40-50. 
cxii F. TERRE and P. SIMLER, op cit p. 184-185. 
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