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ABSTRACT

Labour has a very important role to an investment enterprise as it plays an important role in
the day to day business operations. Where there is labour and investment, Labour law is
inevitable. The justification being labour law address the asymmetric relationship between
workers and employers. For that purpose, it provides procedural and substantives safeguards.
This is possible if employers and the employee’s rights and obligations are very well
articulated, protected and guaranteed by an efficient legal framework. To date, Labour law
and regulations serves as a vehicle of promoting worker empowerment and protection. It

governs employee- management relationships, both individual and collective.

This paper, analyses the influence of labour laws and regulations on foreign investment, taking
Tanzania as a case study. Tanzanian labour laws and regulations set standard and
requirements of employment that regulate both foreign and domestic employers and employees
of domestic and foreign enterprises. The paper considers the fact that, the law sets the number
of non-citizens to be employed in a foreign investment enterprise. This is in consideration of
the need to hire foreign experts and employees by foreign investors due to failure to find the

same with appropriate qualifications from the citizens.

Moreover, the Tanzania’s investment policy among other things holds that, there should be a
conducive environment created by the government to attract foreign investment. and, once a
foreign investment is admitted, there must be a conducive environment to promote, protect and

encourage investment, this includes having laws that lays a fair ground for investor, labour
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laws and regulations inclusive. However, this is being implemented while pursuing Tanzania

economic self-interest.

1.1INTRODUCTION

In Africa, there has been a strong increase in Foreign Direct Investment (FDI) since 2010.
According to the 2022 World Investment Report states that FDI flows to Africa totalled USD
83 billion in 2021, up from USD 39 billion in 2020, which is 5.2 percent of global FDI.'The
continent’s good economic performance has led to the rise in investment including in
manufacturing, services, exploration and exploitation of natural resources. China for instance
has established rules of global presence and continuity of growth of its economy through the
mechanism of FDIs. These investments are characterized by not only investing in developed
countries but also developing countries specifically African countries." FDI among other
things, enhance economic growth in recipient/host countries. It is expected to bridge savings,
foreign exchange, technology, employment and other gaps that impede most developing

countries like Tanzania from achieving the desired level of economic growth. '

The government of Tanzania has a favorable attitude towards FDIs, History proves success in
attracting FDI. In 2015 it was reported that, Tanzania Attracted USD 2.142 billion of FDI
inflow, therefore accumulating FDI stock of USD 14.86 billion which was the highest in East
Africa region.V By 2021 her FDI rose by 35 per cent USD 922 million." Further, the
government has attracted investment in both the productive and the extractive sectors through
the coordination of Tanzania Investment Centre¥' (TIC) which is the primary agency of the

government to coordinate, encourage, promote and facilitate investment in Tanzania.""

Labour/ employment and investment are different disciplines that depend on each other.
Therefore, labour laws of any state have implications on an investment be it a domestic or a
foreign investment enterprise. Any investment enterprise needs labour force and experts to run
its day to day activity. The labour force/ employment is regulated by labour laws of the host

state.

The dependence on each other of these two disciplines has impacts on both disciplines. Foreign
Direct Investment (FDI) has both positive and negative on employment. One of the positive

effects is job creation. The effect of job creation however, depends on a number of factors
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namely; investment sector and trade orientation, the labour market condition and infrastructure
in the host economy, production cost and trade industrial regimes of the host country." And
its negative impact may include creation of unemployment, for example, FDI that comes
through Mergers and Acquisitions (M&As) may lead to labour shedding in acquired firms, as

a result of restructuring of activities in line with objectives underlying the M&A.™

The legal framework governing FDI in Tanzania is based on various sources of law, the sector
lacks specific law regulating FDIs. Therefore, the major sources of laws remain to be Bilateral
Investment Treaties (BITs), Investment Chapters of a free trade area and Regional investment
agreements. For domestic legislations, the sources include The Tanzania Investment Act,*The
Capital Markets and Securities (Foreign Investors) Regulations¥ The Public — Private
Partnership Act and Its Regulations.X" Other laws affecting investment include the laws on

employment, taxation and land acquisition as well as sector-based laws such as mining laws. X"

International investment agreements do not address social maters such as labour. They aim at
creating conducive environment for the flow of investment and leave the social aspect aside, if
included in Bilateral Investment Treaties (BITs) they are only declaratory and not legally
binding. With BITs, states do agree to on reciprocal standard of treatment of aliens, and place
these obligations on each otherV For Instance, United States International Investment
Agreements have incorporated provisions on labour matters in its agreement with Mozambique
in 1998.%Y

2.0 LABOUR LAWS AND REGULATIONS IN TANZANIA AND ITS
IMPACT ON FOREIGN INVESTMENT

This section of the paper makes an analysis of labour laws in Tanzania and their relationship
with foreign investment, which include international law and domestic law. International law
includes all international treaties on labour matters that Tanzania has ratified and all

international declaration in relation to labour matters.

Among factors that foreign investors consider before importing capital for investment in a
foreign country are a conducive environment for investment, these includes infrastructure and
public services, political stability, economic stability and a legal framework that among other

things promote and protect foreign investment. The legal framework has to be stable,
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predictable and consistence. An investor needs to know beforehand the rules, regulations,
relevant policies and their aims, administrative policy and directives that will govern
investment. This is important as it will enable the investor to plan and abide by them, more
importantly ascertain protection of economic interest of his investors in the host state. X"!

The legal framework provides for general legal requirements to be met by an investor, which
include among others, registration and licensing, taxation requirements, protection of
investment and employment requirements. Labour laws regulate the relationship between the
employer and the employee. The laws regulate the relationship that surrounds rights and
obligations of the employer and the employee, employment requirements and dispute
settlement mechanism in case of a dispute in the due course of employment. If labour laws do
not create a favourable environment for FDIs, then it will have a negative impact on the inflow

of FDlIs in a country.

The Employment and Labour laws of Tanzania reflect political priorities of pre-1990. They are
designed to support the public sector in a centrally planned economy. Issues of security of
employment, minimum wage and basic employment standards are of paramount consideration.
Their impact on foreign investment is to make relatively expensive to terminate employees
which has a negative impact as it makes investment enterprises wary about creating jobs and

employing labour on a permanent basis.*""

Under domestic law the major legislations regulating employment and labour, namely; The
Employment and Labour Relations Act*!", the Labour and Institutions Act*™*, the Employment
and Labour Relations (Code of Good Practice) Rules,”™ the Employment and Labour Relations
(General Regulations),the Non - Citizens (Employment Regulation) Act™'and other
legislations that have an impact on foreign investments namely the Immigration Act,*The
Tanzania Investment Act and the Export Processing Zone Act.*V

2.1 International Labour Law

The end of World War | marked the beginning of the development of international labour law,
as well the formal origin of the International Labour Organization (ILO)*V at the Peace
Conference. For the first time governments and representatives of the world work were
entrusted with the developing proposals on matters relating to labour.®¥! As a result the Peace

Conference through the Commission on International Labour Legislation led to the inclusion,
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in the Treaty of Versailles and other Peace Treaties, of Part XII , which dealt with labour
matters and which provided for the establishment of ILO.*V" The ILO has constantly strived
to increase coherence and improve the impact of international labour standard and has done so
on a regular basis.® " Through ILO the world has practically experience and implement

international labour law .

By definition International Labour Law is understood as part of labour law which has an
international source. It covers rules of substantive law which have been established at

international level, as well as procedural rules for their adoption and implementation *

International labour law is applicable and binding on a state upon ratification and
domestication of that particular international treaty (ies).** Thus a ratified international
instrument bind nationals and the government under internationally agreed standards in case
their national law is inadequate or silent.**Tanzania is a signatory to a number of international
labour conventions which include, the Convention Concerning Freedom of Association and
Protection of the Right to Organise®*" and the Convention Concerning the Right to Organise
and Collective Bargaining.*"These aforementioned and other international labour law
instruments, provide for core rights and standards of labour law namely, prohibition of child
labour, prohibition of forced labour, prohibition of discrimination and the right to association.

These standards are articulated in Tanzanian labour law legislations.
2.2 The Employment and Labour Relations Act, CAP. 366 R.E 2019

The Act, herein after referred to as the Employment Act generally provides for labour
standards, rights and obligations of the Employer and employee. The Act is in conformity with
international labour standards set by International Labour Organisation.**™The Act among
other things prohibits child labour, forced labour, discrimination in the work place and

promotes the right of association.

Employment Act prohibits an employer to employment of children less than 18 years. In
circumstances that an employer is suspicious of the age of an employee, he has the obligation
to investigate, and satisfy himself of the age before hiring. There is an exception to this rule,
under special circumstances a child may be hired but not below 14 years for him to work and

earn a living and this should not prejudice the child’s education.™V
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The Law also prohibits forced, the act make it an offence for an employer to exact forced labour
from a person.*iFurther the Act prohibits discrimination in the work place by the employer,
trade union or employer’s association."Moreover every employee has a right to form or join
a trade union and participate in its lawful activities.**VIThe Act also lays out, employment
standards this is in respect to working hours ™ payment of remuneration,X' annual
leave,"maternity leave for female,™ employees sick leave, X" paternity leave, and

compassionate leaveXVand the right to strike and lockout.

The Act also provide for a dispute resolution, where the Act states that all Labour disputes must
be referred to the commission for Mediation and Arbitration for mediation, if the mediation
fails either party may refer the matter for arbitration to a CMA arbitrator, then further to the
High Court Labour Division® To this end a foreign investor is bound by the requirement
including standards set by the Employment Act and what is prohibited by the Law, if he invests

in Tanzania.
2.3 Employment and Labour Relations (Code of Good Practice) Rules, G. N No 42 of 2007

These rules were enacted by the Tanzania government in the year 2007 to facilitate the
enforcement of the labour standard and rights articulated in the Employment Act.XV! The rules
generally apply to all employees, employers, trade unions, arbitrators, mediators, judges and
assessors. ™ These rules among other things prohibits discrimination in workplace,
termination generally and when the same is fair or unfair, operational requirement, severance

pay, suspension and lockouts and strikes.
2.4 Employment and Labour Relations (General Regulations) G. N No 47 of 2017

These rules were enacted also for the purpose of enforcement of the labour standards as
provided under the Employment ActV"The regulations generally prohibit employment of
children and lays out circumstances of employment of children by providing for standards of
such employment.X™ It also lays down employment standards generally especially the standard
related to employment contract, payment of remuneration and leave.' Moreover, the regulations

provides for employees associations and federation."

2.5 Non-Citizens (Employment Regulations) Act, No 1 of 2015
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Studies show that, Tanzania lacks skilled labour in some sectors, this is regardless of the fact
that, the number of university graduates continues to grow each year. Many foreign investors
find that local labour is insufficient to fill even administrative positions. The government of
Tanzania permit foreign investors to recruit up to five expatriates with the possibility of
additional work permits granted under specific conditions.""Taking into consideration the need
to employ personnel from abroad, the Tanzanian government enacted the Non-Citizens
(Employment Regulations) Act to regulate and realign the legal regime for employment and
engagement of non citizens in main land Tanzania."" This Act, compliments the Immigration

Act'v which also address the same.

The Act requires the minister of labour to publish with the government notice special fields
where non citizens can be employed. As a matter of law , the Employer shall not employ
,engage or cause to be employed or engaged in any occupation a non- citizen unless the person
has a valid work permit that allows him/her to be employed in the occupation specified in the
permit or he/she has a valid certificate of exception issued by the relevant authorities." Doing
otherwise, the person will be committing an offence and shall, on conviction, be liable to fine
of not less than ten (10) million or to imprisonment for a term of not less than two years or
both.v!

In Tanzania every employer and foreigner have a right to apply for work permit however is not
an automatic event. The Labour Commissioner is required before approving an application for
awork permit, satisfy himself that all possible efforts have been explored to obtain a local

expert. M

Further, the employer of a non citizen is to prepare a succession plan, setting out mechanisms
for transfer of expertise from non citizens to citizens employees establish an effective training
program with an aim of capacity building to citizens who will take over employment
obligations.V1" Alongside the employer shall be required to comply with any other information
directed by the Labour Commissioner when opting for recruiting a non-citizen employee.'™
The Act also set time limit for work permit to be two renewal of contract of renewal of
employment contact , renewals shall not, in case, exceed eight years. For an investor whose
contribution to the Tanzania economy or the well being of Tanzanians through investment is

of great value, the total period of valid of work permit may exceed ten years.™
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Conclusively, for a non citizen to be granted a work permit and be employed in Tanzania, the
Labour Commissioner must be satisfied that; the prospective employee possesses qualifications
or skills necessary for that employment, the unavailability of qualified Tanzanians for the
position, whether his employment will be of benefit to Tanzania, the complexity of technology
employed by business enterprise (employers) that necessitates the need of employing the
foreign staff, Employer giving security for the permit prior to the prospective employee’s
entering the country or prior to issuance of the permit, Agreements reached with the investor
(Employer). i

2.6 Written Laws (Miscellaneous Amendments) Act, No.4 of 2021

The Act made several amendments, repeal and replaced clause(s) of the Non-Citizens
(Employment Regulation) Act. The key being incentives to investors. The law provided that
an investor registered with Tanzania Investment Centre and Export Processing Zone Authority
may employ up to ten non-citizens without being subjected to conditions stipulated under the

Non-Citizen (Employment Regulation) Act.

OTHER LABOUR- INVESTMENT RELATED LAWS IN TANZANIA

The following Laws do not, have a direct impact on foreign investment or a direct labour
matter, but generally regulate the labour sector in relation to foreign investment of which any

employer, regardless of his nationality has to abide by the rules articulated by the laws;

The Labour and Institutions Act,X" this Act provides for governmental organs charged with
the task of administering the labour laws in Tanzania. Such organs include, the labour,
economic and social council,XV the Commission for Mediation and Arbitration (CMA),*"
Essential services committee,”™' the wage boards™'" and the Labour Court.™"'The CMA and

the Labour Court constitutes the domestic labour dispute settlement mechanism.

The Tanzania Investment Act,** is the major law regulating the investment sector in the
country. The Act, establishes the Tanzania Investment Centre (TIC)**whose main objective is
being a one stop centre for investors, the primary government agency to coordinate, encourage,
promote and facilitate investment in the country and advice the government on investment
policy and other related matters. TIC has a number of functions, among others is to assist all

investors obtain necessary permits, licences, approvals, consents, authorizations, registration
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and other requirements needful, employment matters inclusive for an investor to set up and

operate an investment enterprise.”

The Act further grants an incentive to foreign investment enterprises, by virtue of this incentive,
an investor is entitled to an initial automatic immigrant quota of five personnel during the start
up period. The number however may increase subject to an application done by the investor to
TIC, where TIC with consultation with the immigration department and subject to
consideration of factors such as, availability of skilled and qualified Tanzanians, the
complexity of the technology employed by the business enterprise and agreement reached with

the investor,™ii

The immigration Act,”has provisions in relation to labour matters with regard to foreign
investment. This Act generally regulates immigration matters, the deployment of expatriates is
indispensable in foreign investment, therefore their entry and their stay in the host country is
regulated by this law. The law among other things requires that, a non citizen to have both a
residence and work permit while in Tanzania. In fact, to have a work permit all the time while
in the country. This is made possible to foreign investors and their team they are deploying

through investment incentives offered by TIC.

Another related legislation is the Export Processing Zone Act.”V The Act establishes,
develops and manage export processing zones for creation of international competitive
environment for trade and related matters. With regard to labour and foreign investment, the
Act provides for incentives to investors, where the government provide work permit for the
management and technical staffs with skills that are not locally available. The number of this
staffs is to be determined by the minister for labour.”™ The Act further states that an investor

who has trained local employees is exempted from training levy upon recommendation.”V!

Other, rules on labour and investment are sector based, for instance, recently there has been
new development in relation to labour and extractive sectors whereby the laws requires that
every investors intend to operate in the mining™V'" and petroleum sector must comply with
mandatory obligation of employing nationals and not otherwise.™V" That before given licence
to operate or perform any development in extractive gas the investor must submit local content
plan which among many ingredients such plan must show employing locals and that every
senior position taken by expatriate must be accompanied by succession plan of how local stuff

will be enhanced on that post.>*
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3.0 CONCLUSION

The employment and labour relations legal framework of Tanzania was borrowed from the
legal framework of South Africa. Which was enacted during the anti-apartheid movements,
they therefore benefits the employee a lot compared to the employer. The employer in most
situations is considered as the weaker party in an employment arrangement. It can also be noted
that, the impact of labour laws on foreign investment is in consideration of the positive impact
FDI has on developing states. That is, creation of employment, where in this regard, an investor
has been limited on employment of non citizens, and is obliged to transfer skills to citizen when

he engages non citizen experts. And, economic development of the host states as well.

To this juncture, it can be concluded that, Tanzanian labour laws lacks direct provisions on
labour and foreign investment. However, they lay down basic employment standards that are
universally accepted by the international community. Investment laws generally and other laws
fills this loophole by having provisions on the implication of labour rules on foreign
investment. They consider the fact that foreign investors may need to import experts, by way
of immigration quota as incentives to investors to employ up to five personnel’s. However, the
SADC BIT Model has set guidelines in this respect, an approach that has been accepted region
wide. The model sets out mandatory obligations not to lower among others, labour standards

in order to attract or maintain foreign investment.”

The threshold is that, priority of employment is given to nationals, the middle and junior levels
of employment in an investment enterprise are strictly for national, in case nationals do not
qualify then it is required that, there should be capacity building by way of training organised
by the investor to impart knowledge and skills. Exception is given to five senior posts as
pointed out above.
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