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ABSTRACT

As the world becomes globalized, the need for a regular update of employment laws becomes
unavoidable. It’s a trite knowledge to say; that laws governing employment relation in
Cameroon should be maintained. Its rather imaginative to say here that the labour code of

Cameroon should be revised to reflect globalization trends.

In 1992 law No 92/007 of 14/08/92, the enterprises-oriented labour code of Cameroon was
created this code demanded that contracting parties should freely negotiate the terms of their
employment contract. This freedom to negotiate terms of contract is in theory and not in
practice because in Cameroon, there is nothing in existence such as flexible terms in the
contract of employment. The law regulating the contract of employment in Cameroon is law
No. 92/007 of 14/08/92 is built upon a foundation of imported French and English law. The
country dependent status as a colony of France and Britain respectively made the importation
of foreign law inevitable. We think here that its high time for the laws of employment in
Cameroon to be re-shaped to reflect contemporary labour demands. 1992 to 2022 is a period
of time long enough for the employment laws to undergo modification as globalization
demand. Globalization has come with lots of challenges among which employment contracts
in Cameroon is one of them.! Flexible working is one of the contemporary labour arrangements

which we think the Cameroonian labour code should endorse.

Keywords: Contracts of Employment, Paid employment, The labour code, Globalized world,
Contemporary labour demands, Challenges of globalizations, Economic growth, Flexible

working, French and English laws, Civil and common law
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INTRODUCTION

Clinical research involving human tissues for medical research is an ongoing subject of dispute.
Some advocates assert that patients have a right to determine what happens to their bodies.
Researchers argue that the medical practitioner has the right to make decisions in the interest
of the patient. This philosophy is called the theory of paternalism' and it leaves no room for the
patient to decide. Which of these views is correct: does the medical practitioner have a right to
interfere with a patient’s organs and tissues without his consent? Or does the patient have the
freedom to decide? Legal writers, case law authorities as well as the provision of the law of 17
April 20221 are to the effect that, patients have a right over what must be done on their bodies.
Hence the need to rethink the doctrine of paternalism as this paper argues that, it is crucial for
victims of unconsented clinical research on their bodies to have a right to redress in cases where
the effective standard of medicine is not met. It further argues that, information about an
intended medical procedure or clinical research involving humans needs to be comprehensively

transmitted so that the patient can make a rational decision to consent.'"

The term “paternalism” comes from the Latin root word “pater” meaning father or from old
French “Paternel” meaning the feeling of a father for his children. The etymology of
paternalism reflects the social hierarchies of patriarchal culture in which fathers, as head of
families, were understood to be authority figures responsible for the welfare of dependants. Its
action limits a person’s liberty or autonomy and is intended to promote their own good.
Regardless of the ideological strata one belongs to, the definition of paternalism will always
invoke a connotation of a set of practices and attitude in medicine in which a physician
determines what happens to a patient and the latter’s wishes are not been honoured. "V Hence it
occurs when a physician or other healthcare professional makes decisions for a patient without

the explicit consent of the latter.

Paternalists usually refer to this rule to support their belief that the healthcare provider can treat
a patient without his/her consent. For example, Mill¥ wrote about what is known as the “harm
principle” that, “an expression of the idea that the right to self-determination is not unlimited”.
Vi Legal writers such as Manson and Oneil concluded that: “Individual autonomy cannot be the
sole principle of medical or research ethics, and consent requirements that protects individual
autonomy cannot be the sole criterion of ethically acceptable action.”"! Thus, an action which

results in doing harm to another is not only wrong but wrong enough that the state can intervene
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to prevent that harm from occurring. From a broader perspective, the underpinning beliefs of a
strong paternalist is that, people may have mistaken, confused or be irrational in their decisions
and it is legitimate to force them to undergo a medical procedure.""" Besides, Mill'* proposes a
single standard for which a person’s liberty may be restricted. That, the only purpose for which
power can be rightfully exercised over any member of a civilized community, against his will,
is to prevent harm to others. This narrow paternalistic view is concerned with the state of
coercion. That is, the use of legal coercion or hospital policy to restrict an individual’s liberty.
If Medical doctors have the right to decide on the treatment to give without the patient’s
autonomy, why do we have decisions like that of Chester v Afshar * that sanction non-
disclosure? Or that of Schleondorff v New York Hospital® that sanctions treatment without a
patient’s consent as a trespass against a human body? Why do we have local laws that proscribe
medical research on human tissues without consent? Why do we have legal writers who are
against clinical trials without consent? Why do we have the Nuremburg Code*" and the
Declarations of Helsinki*" that outlaw clinical research without consent? All these are pointers

to one thing — the autonomy of patient and the oddity of paternalism.

The autonomy-of-a-patient rule states that, the relationship between a doctor and a patient is
contractual in nature and as such the patient must consent for any clinical research to be done
on his/her body. Can a person participate in a medical research project without his/her consent?
Can a medical research be conducted on the tissues of vulnerable persons such as a minor or
incapacitated adult without his/her consent? Can a medical research be conducted on an embryo
or a foetus resulting from therapeutic or spontaneous abortion or still birth without the consent
of the parents? Or can a medical research involving in vitro embryo be done without the consent
of the parties?

The answer to these questions is found in the-autonomy-of-the-patient doctrine. The word
autonomy is derived from the Greek word “autos” meaning ‘self” and “nomos” meaning
“governance” or rule. It is on this notion that informed consent in healthcare services are
premised. The desire that a person should act voluntarily from a position of knowledge and
understanding to give their volition to any medical intervention and be supported in their
capacity to exercise free will without coercion. Little wonder Cardozo J, a leading authority of
this doctrine, describes it in the case of Schleondorff v New York Hospital,*" as the ability of
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every human being of adult years and sound mind to determine what should be done with his

own body.

In the rest of the paper is organized as follows; in section 2, we define what medical research
is all about. Section 3, provides evidence for autonomy as the basis for any medical intervention
on human bodies. Further, Section 4, provides justification for autonomy as a ground for

medical treatment. Lastly, the paper ends with a conclusion and some recommendations.

WHAT IS MEDICAL RESEARCH INVOLVING HUMAN TISSUES?

The use of human tissues in scientific research has improved health care by leading to
discoveries in disease progression, drug development and medical procedure. Human tissues
are currently being used in many areas of research including cancer development and treatment,
kidney and liver diseases. Human tissue is biological material that comes from a human body
and consist of human cells. It includes whole human parts or internal organs, large pieces of
tissue surgically removed such as tumours, skin, teeth, bones or body fluids such as blood. The
tissue used in research can be obtained from healthy, living donors or during post-mortems or
those who have recently passed away or donated their tissue after death. The tissue can also be
obtained as part of disease diagnosis, treatment or surgery.

Although scientific inventions have greatly improved human health, there still remain a
substantial amount of work to be done in many areas such as the recent Covid-19 pandemic in
which virtually all efforts were geared at looking for a solution to remedy the global health
crisis. The salient issue remains: What is the rationale for conducting clinical trial with human
tissues? The answer to this question can be summarized around one main consideration which
explains the analytical arguments in favour of clinical trial on human subjects. The major
reason a clinical trial is conducted to generate new knowledge or to produce reliable and robust

data in order to contribute to medical advances.*"!

In this light, Principle 7 of the Declaration of Helsinki provides that the primary purpose of
medical research involving human subjects should be to understand the causes, development
and effects of diseases and improve preventive, diagnostic and therapeutic interventions

(methods, procure and treatment). Besides, in terms of Principle 6 of the Declaration of
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Helsinki, for any medical research involving human subjects to be conducted, the physician
must be satisfied that the well-being of the individual research subject takes precedence over

all other interests.

There are restrictions as a clinical trial may be conducted only after a practical phase has been

successfully completed, in accordance with recognized scientific standards *"

More so, the rule in law is that several clinical trials should not be conducted simultaneously
on the same person.*' To this end, the research protocol for each clinical trial should specify
an exclusion period during which the person participating in the research may not be involved
in another clinical trial. This period as a rule in law, varies according to the nature of the
research and may not be less than the minimum duration provided for in the research

protocol

However, consent is legally needed to remove, store, use and reuse human tissue. ** Different
consent requirements apply to tissue obtained from the living and deceased. The 2022 law sets
out the types of human biological material recognized by law and the approval process
required. For example, a medical practitioner cannot remove an old person’s kidney to save a
younger person’s life on the pretext that the latter still has his life to live or that there is no hope
of recovery for him. If one believes that sometimes paternalism is justifiable, one may do so
for various kinds of theoretical reasons. The broadest is simply consequentialist, that is, better

than harm is produced.

A strong case against this view can however be made that the human body is inviolate. In the
landmark case of Chatterson v Gerson™ in 1981, Bristow J ruled that the appropriate action
against a doctor treating without a patient’s consent would be trespass. Based on the facts of
this case, a boy in Safford in the 1940s was admitted for a tonsillectomy. Owing to an
administrative error, he was circumcised instead. All the foregoing point to the fact that the
human body is inviolate. Putting all these together would give the impression that paternalism
is out-of-date in medical research involving human tissues as the patient’s consent must be
given due consideration before any invasion of his/her body can be permitted. What then is the
evidence of the doctrine of autonomy in medical research? It is to this that the paper now turns.
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EVIDENCE OF THE DOCTRINE OF AUTONOMY IN MEDICAL
RESEARCH INVOLVING HUMAN ISSUES

Broadly speaking, there are six medical researches involving human tissues under the Law of
27 April 2022 relating to medical research involving human subjects (herein after referred to
the law of 2022) and in each, we see the evidence of patient’s autonomy as a guiding rule and

it is more reasonable to adhere to it than advocate for paternalism.

Autonomy as a guiding principle of clinical trails

Paternalism is the philosophy that says “the sole end for which mankind are warranted,
individually or collectively, in interfering with the liberty of action of any of their number is
self-protection” A common justification for hard paternalism is to promote the good of
society as well as the good of the individual. Mill was the champion of this theory. His book,
On Liberty, has done more to promote this theory. Mill said that “the right to self-determination
is not limited”. ™" In other words, according to Mill, medical practitioners have a right to
decide on what should be done on a patient’s body. To illustrate his theory of paternalism, Mill
drew his famous harm principle. This principle widely adopted in bioethics, limits liberty to
those instances where the person poses a significant risk to harm others. They justify their
views on the basis that such experiments yield results for the good of the society and are

unprocurable by other methods or other means of study.

During the past century, medical practitioners and healthcare givers were influenced by his
theory. It was considered an absolute medical necessity as there was little or no understanding
of medical procedures or practices. In the 18th century, it was believed that only doctors could
properly understand symptoms and draw useful conclusions. Thus, it was deemed necessary
that physicians make decisions for patients.

But let’s ask the question: Does this concept of paternalism exist in Cameroon? As we shall
see, the situation is different in this country. In spite of the fact that our legal history has been
influenced by the Common and civil law legal systems, as a consequence, given the lack of
legal provision in Cameroon, it became imperative in 2022 that a robust regulatory regime be
put in place to regulate medical research involving human tissues. One of the guiding principles

of medical research is encapsulated under paragraph 1 of section 5 of the 2022 law against
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unconsented medical research which provides that: “The principle governing medical research
shall be participant’s free and informed consent, given in writing on a dedicated form.” The
importance of this point cannot be overemphasized. Based on the information thus far, it can
be said that, the genius of medical consent defines the notion of freedom to contract and the
rights to one’s body which no doubt shaped many initiatives through which medical

practitioners exercise their functions.

This constraints medical practitioners in two ways. First, no intervention can be done on a
person’s body without their consent. This argument draws upon the assumption that patients
should be able to make decisions freely, unencumbered by the needs, desires or prospective of
others. For the decision to be a participant in a medical experiment to be considered free, the
provision of article 1 of the Nuremburg Code requires that they should have the legal capacity
to give consent that is exercised free of choice, without the intervention of any element of force,
fraud, deceit, duress, overreaching, or other ulterior form of constraint or coercion and should
have sufficient knowledge of comprehension of the elements of the subject matter involved as

to enable them make an understanding and enlightened decision.

Additional argument for autonomy is that, the consent must be expressed in writing. One of
the ways healthcare organizations have operationalized respect for these principles is through
the administrative process of garnering the “informed consent” from a patient prior to any
medical intervention. This is done through the completion of an appropriately signed informed
consent form or document offered as an assurance that any decisions or interventions
undertaken or rejected are understood, in alignment with the patient’s wishes and are
effectively sound. This is known in law as the doctrine of patient “autonomy”. Gillon defines
autonomy as: “the capacity to think, decide and act on the basis of such thought and decision
freely and independently.” " These beliefs have their origin in the work of Immanuel Kant
who argued that respect for autonomy flows from “the recognition that, all persons have

unconditional worth and the capacity to determine their own moral dignity.””*V

Which of these two views is correct? Should medical practitioners deal with human tissue or
body without the consent of the patient? The above provision presents a serious challenge to
Mill’s theory of paternalism. If paternalism was authorized, then healthcare givers would have

been permitted to use the body of a dead person at will. But, this seems far from the reality. As
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the provision of section 27 of the 2022 law requires that research should only be conducted on
the body of a deceased person where the person consented to the use of their body for research
purposes prior to their death. The important point here is that section 5 provides evidence that
a person’s autonomy or consent is required for a medical practitioner to be authorized to carry

out and conduct a clinical trial on their bodies.

Following current concepts, there are three justifications for patient’s autonomy in clinical trial
and research. The first rationale for medical autonomy according to Manson®"' is that the
autonomy form acts as a proof of compliance by the medical practitioner to ethical practice. In
some interventions, there is an administrative requirement that consent forms should sign.
Thus, ethical legitimization is conferred to existing medical practice. Secondly, inform consent
provides a defensive legal document lending protection to medical practitioners against legal
process. That is, the main purpose of informed consent is to provide a defensive legal document
or form of insurance against malpractice suits. Lastly, distancing medical care from the widely
criticised paternalistic practices of the past by positioning the decisional capacity as resting
solely with the patient.

To be valid, the communication must be done in a language that the patient understands, failure
to which, any consent given by the latter will be considered null and void. " To consent means
one has understood the information provided. To this end, patients should hear the practitioners
in their own languages. This rule was made mandatory by the Prime Ministerial Circular of
19911 that decrees as follows:

(1). Any Cameroonian in general and particular, any user of a public or para-statal service has
the basic right to deal with any such service in English or French and is entitled to a reply in

the language of his choice.

The upshot of this view is that in the doctor-patient relationship, the patient should consent to
a treatment simply because the advantages and disadvantages of that treatment have been
explained to him or her by the medical practitioner in a language which he or she understands.
X The rule that it is for the patient to decide which medical treatment he or she will and will
not accept was recognized by the Common Law in the early years of the twentieth century. In
1914, the United States’ case of Schleondorff v New York Hospital,** Cardozo J famously
declared that:
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Every human being of adult years and sound mind has a right to determine what shall be done
with his own body and a surgeon who performs an operation without his patient’s consent,

commits an assault.

This reveals a change of the attitude of the law according to which the doctor had a right to lie
to a patient.* In medical law, clinical research is based on the patient’s informed decision
making. This change can be linked to the appearance of a more individualistic, less deferential
culture in Western societies. In 1956, Szasz and Hollender introduced the three models of
paternalism of medical communication namely: the activity model (doctors treat the patient as
one who cannot make decisions); guidance model (the doctor provides instructions to the
patient to which the patient is expected to comply); the mutual or cooperation model (the
physician makes it clear that he is not infallible and does not always know).

Another factor has undoubtedly been the advances in medical sciences producing the
conditions for the patient to have a choice between different therapies. In legal terms, the
autonomy principle has been recognized through the rule of requiring consent to medical
treatment, and this is what constitutes the starting point in relation to actions based on a medical
practitioner’s failure to disclose treatment risks. This rule has supplanted the traditional ethics
of “paternalism” according to which it was for the doctor to decide in the light of his view of

the patient’s “best interest” which treatment to employ and what to tell the patient.

Autonomy as a precondition for clinical trials to be done on a minor

Family members arguably have duties to their ill-relatives. However, a relative cannot dictate,
demand or impress how these presumed duties are met. The patient’s question of whether their
family members can consent on their behalf begs consideration. The usual justification for
paternalism refers to the interests of the person being interfered with. These interests are
defined in terms of the things that make a person’s life go better such as their health condition.
It deals with things like misery or painful emotional state. Thus, advocates of paternalist
intervention seek to protect the moral welfare of the patient. If one believes, as Mill thinks, that
paternalism should be appropriate toward children because: “It is perhaps, hardly necessary to
say that this doctrine is made to apply only to human beings in the maturity of their

faculties”™ ™V then it will be possible to invoke moral paternalism to interfere with a patient’s
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decisions or conduct such as allowing research to be done on their bodies. However, there is

no evidence that patients should be treated without such consent.

From a legal view point, the emphasis here is regarding the unequivocal wordings of section
16(1) of the 2022 law which stipulates explicitly that: “The consent of a minor should be given
by his/her legal representative. Such consent will be valid only if the said minor, based on
his/her understanding capacity, has given his/her consent after receiving the requisite
information from a pedagogically competent staff member.” It is imperative to understand that
one important underlying constraint here is that, in spite of the consent of the minor, such
research must relate directly to a clinical condition that the minor is suffering from or must be

designed such that it can be conducted only on minors.**"

Again, the minor’s freedom of choice is decided by his/her level of information and
understanding™*"' they must have received from the practitioner. How can a practitioner prove
that he has fully discharged this duty? The underlying principle is that, in order for consent to
be a defence to the charge of trespass to the person made against the doctor performing an
operation, the consent must be real. In order words, the patient or the patient’s parent or
guardian must genuinely agree to or permit the treatment in question. In the case of Hill v
Potter, V" a patient sued a surgeon for battery alleging that, although she had signed the
consent form her consent was not genuine. It was not genuine she alleged because, she had not
been fully informed of the risks, which had been explained to her only in the most general

terms, no mention having been made of the risk of paralysis.

Similarly, the rule in law is that an adult is one who is 16 years of age or over and can give oral
or written, express or implied consent and the practitioner will be bound to acquiesce to those
wishes. The question for the purpose of this paper is: can a patient under the age of 16 consent
to health research and clinical trials? It is asserted that, since the case of Gillick v West Norfolk
and Wisbech Health Authority*Vi!l permits a person under 16 years of age to consent to medical
treatment without parental permission, then such a person should rightly be able to consent for
clinical trial and no court will uphold the argument, if submitted, that in the medical
practitioner’s view, the consent is not in the patient’s best interest as this will be conceived as

taking paternalism too far.
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It should come as no surprise therefore that, the provision of section 16(1) requires that the
consent of the legal representative of the minor should be valid only if approved by the latter
based on the information, he must have received concerning the said clinical research. If
paternalism was the rule, medical care givers would have taken advantage of the vulnerability
of the minor and act without their consent. However, they cannot, because the rule under
section 16 of the 2022 law is that, the consent of the minor must be given by his legal
representative. Also relevant is Principle 27 of the Helsinki Declaration that requires that: “For
a potential research subject who is incompetent, the physician must seek informed consent from
a legally authorized representative.” Furthermore, Principle 11 of the Declaration affirms that:
“the duty of physicians who participate in medical research is to protect the life, health, dignity,
integrity, right to self-determination, privacy, confidentiality or personal information of
research subjects.” The main point here is that, the autonomy of the patient must be taken into

consideration for any treatment involving his tissues.

Autonomy as the requirement for medical research on incapacitated adults

An incapacitated person is any adult who is impaired by reason of mental illness, intellectual
disability, physical illness or disability, advanced age, or other causes to the extent that the
adult lacks sufficient understanding or capacity to make decisions concerning his/her
wellbeing. While it is generally acknowledged that effective communication lies at the ethical
core of clinical research, there is no gainsaying the fact that the state of the patient’s mind
greatly influences their level of understanding. However, it should be said that even in cases of
incapacity, the incapacitated adult’s consent must be respected.

This rule is encapsulated in the provision of section 17 of the 2022 law that ordains that a
research project may involve an incapacitated adult only where, “it is consented to by the
person concerned, while in a state of capacity and such consent being attested by a document.”
Besides, the informed consent must have been given in writing by the legal representative
where no documented consent is available. Furthermore, for the consent to be valid, the person
concerned must not, in an identifiable manner, express opposition to the research invention
either verbally or by his or her behaviour. This provision approves of only one kind of consent
namely, the express consent of the adult who personally agrees to the named medical procedure
while he was in a state of capacity and not implied consent that can be deduced from his
conduct.

Commonwealth Law Review Journal — Annual VVolume 8
ISSN 2581 3382
© All Rights Reserved — The Law Brigade Publishers (2022)



https://thelawbrigade.com/
https://thelawbrigade.com/publications/commonwealth-law-review-journal/
https://thelawbrigade.com/

Commonwealth Law Review Journal |Annual Volume 8 559

The odds that medical practitioners should decide on this, all by themselves, as alleged by the
nudges®™™ are virtually zero. The nudges are a new and influential strand of thought about
paternalistic interferences. It has been referred to as New Paternalism or Libertarian
Paternalism. It is influenced by research in the behavioural sciences on the many ways in which
our capacities are flawed and limited. They argued that since people were such bad decision
makers, we should nudge them in the direction of their own desired goals by orchestrating their
choices so that they are more likely to do what achieves their ends. Unlike traditional
paternalism which rules out our choices by compulsion or coercion, nudges simply change the
presentation of the choices in such a way that people were more likely to choose options that

are best for them.

Autonomy as the basis for the collection of tissues from dead human bodies

There are currently two known interventions that can be done on a person’s corpse.X First the
organ may be collected to be used for a post-mortem examination to discover the cause of
death. This is known as “autopsy” and it is mostly done by pathologist. The second reason is
the donation of the organ by a deceased for transplantation. It may involve the transplantation
of the heart, two lungs, pancreas, intestines, liver or the two kidneys. The conflict between the
autonomy of the donor and the paternalist decision of the medical practitioner who may want
to minimize the risk of living kidneys undertake surgery on a dying human body to collect and
use them to save another’s live is minimized because, the law has made each element of
transplantation to be guided by the consent of the donor.

People who have studied medicine know that the collection and use of tissue from the dead is
governed by laws. These laws are ethical in nature and in terms of section 27 of the 2022 law,
the collection of issues from a dead body for medical purposes can only be practised if the
person consented to it while s/he was alive to the fact that, the said research should be carried
on his/her body. The law also created an offence of exploitation of the human body without
their consent. Thus, it is unlawful to have human tissue with the intention of medical analysis
to be done without the consent of the person from whom the tissue came. Everything that
happens to a human body is the result of their consent. What conclusion can we draw from
this? Obviously, we can conclude that, the autonomy of the donor is vital in organ

transplantation.
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Evidence of autonomy on medical dealings with pregnant woman
The 2022 law recognizes 3 types of medical research involving the body of a pregnant woman:
in vivo embryo, in vitro embryo and, medical research based on foetuses and embryos each of

which deserves an independent examination.

» Evidence of autonomy from in vivo embryo
Some critics of autonomy claim there is absolutely no legitimate evidence in law that medical
practitioners should not conduct medical research on pregnant women without their consent.
Is this true? Is there any evidence case law and statute restraining unconsented medical
intervention on pregnant women? In this section, we will examine this point in more detail.
The desire that a person should act voluntarily from a position of knowledge and understanding
to give their volition or “informed consent’ to any medical research and be supported in their
capacity to exercise free will without coercion is evidenced in in vivo medical dealings with
pregnant woman. The etymological origin of in vivo production (IVP) come from the Latin in
vivo and it describes something “within a living organism” unlike in vitro that describes
something “in glass” such as a test tube or petri dish. It permits the production of embryos
from oocytes collected both from abattoir materials and from live donors by follicle aspiration.
The main thing gotten here is that, the term vivo means in the living body of a plant or animal.
The purpose of in vivo testing is to verify the efficacy or toxicity of a drug that is expected to
be launched in the pharmaceutical market. IVF is also done to help a woman become pregnant.
It is used to treat many causes of infertility including advanced age of the woman, damaged or
blocked fallopian tubes. It requires the presence of an incubator with controlled temperature
and gas atmosphere and of laboratory equipment. During in vivo fertilization, eggs are removed
from mature follicle within an ovary (A). The egg is fertilized by injecting a single sperm into
the egg or mixing the egg with sperm in a petri (B). The fertilized egg (embryo) is transferred
into the uterus (C). This greatly differs form in vitro fertilization (IVF) which is a type of
assistive reproduction technology (ART) that involves retrieving eggs from a woman’s ovaries

and fertilizing them with sperm.

In order for a research project involving a pregnant woman to be conducted, certain formalities
and conditions must be fulfilled by the investigator.X'' Section 19 of the 2022 law contains a
blueprint of requirement for clinical research on pregnant women, embryo and in vivo

fertilization when it stipulates that: “A research project involving a pregnant woman, in vivo
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embryo foetus may be conducted only where: the proportion of foreseeable risks to constraints
for a pregnant woman vivo embryo or foetus, on the one hand, and the expected benefit, on the

other, is not deemed disproportionate by the body in charge of ethics.”

There are a number of issues which need to be considered in order to fully absorb these
requirements. First, the most important condition is that, no research should be conducted under
section 19 of the 2022 law, unless it complies with the law of proportionality that requires that
the “foreseeable risk” must be proportionate to the expected “benefits” of the research project.
That is, a balance between the “foreseeable risks™ to constraints for a pregnant woman vivo
embryo or foetus, on the one hand, and the expected benefit. This implies that, if the benefits
of the research are not more than the risk the medical team intends to curtail namely the
modification of the characteristics of the embryo or foetus in relation to a diseaseX'"" the parties
have a right to challenge it. This is the idea upon which the notion of autonomy is based.

Secondly, article 19 must be read in conjunction with article 5 on the general principles
governing medical research that warrants that an in vivo must be done with the free and
informed consent of the participant given in writing on a dedicated form. Furthermore, medical
research on a pregnant woman may not be conducted on condition that the project entails

minimal risks and constraints for an in vivo embryo or foetus. "

More so, only research projects expected to yield important findings that could, in the long run,
be beneficial to other pregnant women or other in vivo embryo or foetuses should be
conducted. X" Finally, in terms of section 20 of the 2022 law, only research projects aimed at
modifying the characteristics of the embryo or foetus in relation to a disease should be
permitted.

» Evidence of autonomy on in vitro embryo
One other clinical research that is irreducibly dependent on autonomy is embryo transfer to
women. In vitro or artificial insemination is a kind of medical research involving human
subjects. In vitro simply means outside the womb. This is due to the fact that the uterus of a
woman may be having some abnormalities that prevents her from carrying the foetus or the
baby thus requiring an artificial insemination. It is conducted to remedy female infertility
which, according to World Health Organization,X is the inability of a woman to conceive after
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one year of regular unprotected sexual intercourse. Once this is done, the child will develop in

the artificially created womb.

According to Longla and Sama-lang, *™' the causes of infertility are numerous and varied
ranging from social to biological factors. They alleged that biologically, tubal and uterus factors
are amongst the leading medical causes of infertility in a good percentage of cases. They
equally hold that others include corpus luteum defects, low sperm counts, weak or inactive
sperms, spermicidal secretion as well as faulty awareness resulting to improper sexual
intercourse and hence infertility. One major way of remedying this condition is through
artificial insemination, which is simply a medical procedure in which a sperm cell is collected
from the man while an egg cell is gotten from the woman and the two are placed in the artificial
womb to be fertilized. To do this, these authors argue that semen will be placed into the
woman’s vaginal, cervix or uterus, that is, the womb other than sexual intercourse. The semen
used could belong to the woman’s husband in which case, it is known as artificial insemination
by husband (AIH) and if someone else’s sperm is used it is known as artificial insemination by
donor or AID and everything being equal, the sperm is expected to meet the ovum resulting in

fertilization X!V

Basically, this is done in specialized health facilities such as the National Training and
Research Centre in Reproductive Health “NTRCRH” created by a Ministerial Order of 30"
July 2010.XV1 The centre is based in Yaoundé. ™ Broadly speaking, the reasons for its creation
can be classified into three. First, the centre was prompted by the desire to have a hospital that
will facilitate the training and the conduct of research in reproductive health.! Second, it was
created by the political will to put in place a centre that will: “improve the quality of care
offered by health facilities and the capacity of health personnel in the services and research in

the field of reproductive health.”"

Finally, the main objective of the NTRCRH was to promote the setting up a modular training
programme in the field of reproductive health; ensuring continuous training on reproductive
health; operating in collaboration with the Yaounde Gyneco-Obstetric and Paediatric Hospital
(YGOPH), a pedagogical support for the training of technical staff in reproductive health
particularly within the framework of the training of family planning service providers,

prevention of STI/AIDS, screening and treatment of female cancers; promoting research in the
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field of reproductive health sciences; contributing to the development and strengthening of IEC

in Reproductive Health, possibly providing initial training in Reproductive Health.”'"

Back in the days of Plato, people believed that medical practitioners had the power to decide
on the happenings in a human body. Legal writers now hold that medical care is “irreducibly
complex” that is, it depends on the autonomy of the patients as the medical practitioner must
work together with the patient’s autonomy for clinical research to occur. Strong evidence of
autonomy is found in the domain of vitro fertilization. A good illustration of this view can be
seen in the provision of section 20 of the 2022 law that requires that clinical research on human
embryo can only be performed with the consent of the couple or the surviving partner of the
couple from whom the embryo was taken. Again, section 21 requires that they should be
informed of the nature of the research to enable her to give a free and valid consent. Premised
on this, paternalists would have a difficult time trying to explain their theory. Hence the need
to rethink the existence of this theory in the domain of medical research involving human

subjects.

» Evidence of autonomy in medical research on embryos and foetuses
Another clinical research that depends on the patient’s consent is medical research on embryos
and foetuses. There are generally three categories of medical research on embryos and foetuses
namely: therapeutic, spontaneous abortion and stillbirths. We shall now proceed to examine
each form progressively. First, the consent of the parties is needed for any therapeutic abortion
to be conducted. It should be stated that there has been a controversy on the issue of abortion
between two opposing camps notably, the fundamentalist and the liberals. On the issue of
abortion between these two opposing camps, the fundamentalist equate abortion to murder that
is infanticide, while the liberals argue that the foetus not being a human being cannot be

murder. i

Generally, abortion may be sub-divided into two groups namely: the spontaneous and the
provoked. A spontaneous abortion is the interruption of a pregnancy by forces beyond the
woman’s control that is, it is involuntary. The law does not concern itself with spontaneous
abortion. The criminal law relating to abortion is concerned with provoked abortion. '
According to Zama, a criminal abortion refers to “the intentional destruction of a foetus in its

mother’s womb with the intent to cause its death.”" Provoked abortion can be sub-divided into
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two categories, illegal abortion otherwise known as criminal abortion and legal abortion
generally known as a therapeutic abortion. There are two exceptional circumstances under
which abortion can be lawfully performed, namely, where the life of the mother is in danger
and where pregnancy has resulted from rape.™ On its part, stillbirth refers to the death or loss
of a baby before or during delivery. It is further classified as either early, late or term stillbirth.
An early stillbirth is a fatal death occurring between 20 and 27 complete weeks of pregnancy.
A late stillbirth occurs between 28 and 36 completed pregnancy weeks while a term stillbirth
occurs between 37 or more completed pregnancy week.

Once any of these events occurs, the provision of section 23(1) of the 2022 law, ordains that
the “pregnant woman may be asked if she wants to donate her embryo or foetus for research”.
However, there are a number of requirements that must be met for the foetus or embryo to be
used in any clinical research. First, in Cameroon, under the provision of Section 24 of the law
relating to medical research involving human subject embryo and foetuses from spontaneous
abortions, including stillbirths, may be used for research only with the consent of the couple or
person involved. This gives evidence to consent as a precondition for medical intervention.
Thus, the odds that medical practitioners should decide on this all by themselves to prevent a
greater harm as Mill suggested is virtually zero. This process is irreducibly complex and
dependent on the patient’s consent. Remove consent from the process and you face the rigours
of Section 59 of the 2022 law that sanctions any clinical trial performed on anyone without
their prior consent with an imprisonment from 1 to 5 years and a fine for from 10 million to 50

million.

Besides, an embryo or a foetus from spontaneous abortions maybe used in research projects
only where the death has been determined by an authorized health care professional. So, nurses
and midwives are excluded from the list of those entitled to ascertain the death of the foetus or
embryo for the purpose of medical research because they are not capable of carrying out the

operation with maximum efficiency and minimum risk to the life of the foetus.

Finally, a joint reading of the provision of section 23(2) and section 24(2) will reveal that the
embryos and foetuses from a pregnancy termination or from a spontaneous abortion or stillbirth
may be used in a research project only if the death has been certified by an authorized health

care professional. There is a myriad of reasons for the death to first of all be certified before
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any research is conducted on the foetus. The first reason is that the law protects the foetus by
incriminating any destruction of a child capable of being born alive. This view can be canvassed
by the provision of Section 1(1) of the Infant Life (Preservation) Act 1929 that provides as
follows: “Any person who, with intent to destroy the life of a child capable of being born alive,
by any wilful act causes a child to die before it has an existence independent of its mother, shall

be guilty of child destruction.”

Another reason for the certification of the death of the foetus before any clinical research can
be allowed to be conducted is that the foetus is protected from abortions that are not lawful
under the Abortion Act of 1967.V1

Similarly, under Section 58 of the Offences against the Person Act 1861: “Every woman, being
with child, who, with intent to procure her own miscarriage, shall unlawfully administer to
herself any poison or other noxious thing, or shall unlawfully use any instrument or other means
whatsoever with the like intent, and whosoever, with intent to procure the miscarriage of any
woman, whether she be or be not with child, shall unlawfully administer to her or cause to be
taken by her any poison or other noxious thing, or shall unlawfully use any instrument or other
means whatsoever with the like intent, shall be guilty of a felony, and being convicted thereof

shall be liable to be kept in penal servitude for life.”

Evidence of autonomy in emergency situation

There is another well-known restriction of paternalism under section 25 of the 2022 law that
supports patient consent. It is the restriction against any medical intervention without a
patient’s consent even in emergency situations. This provision states that in emergency cases,
clinical research should not be performed provided the legal requirements have been fulfilled
namely, the manifestation of the consent of the person on whom it is to be practiced." It may

be stated that, even in emergency situations, the patient’s will must be respected.

JUSTIFICATION FOR AUTONOMY IN CLINICAL RESEARCH

There are generally three reasons why medical research should not be conducted on a patient

without their consent. First, the invasion of another’s body is known in law as battery. Second,
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treatment without consent is unethical, and finally, it can attract a number of disciplinary and

criminal sanctions against the law violator. Let’s now examine each of these reasons in turn.

Medical research without consent is a battery

If paternalism doctrine was applicable in cases in which a patient does not consent for the
invasion on their bodies, then no cause of action for redress will have been available to the
victim. However, in practice, a prosecution for battery will be brought against medical
practitioner. This allows the patient to bring an action in the tort of battery also known as
“trespass to person.” This tort confers protection from intentional, non-consensual touching
that goes beyond what is acceptable in the conduct of ordinary life. As Lord Goff noted in Re
F (A Mental Patient Sterilization)," the ordinary conduct exception concerns such matters as
jostling in public places. In this context, neither the doctor’s hostile motive, nor the beneficial
character of his intervention will be relevant. It is enough that he acted in the knowledge that

the patient did not sanction the procedure.

The rule in law is that battery liability is most likely in cases where the doctor makes no attempt
to inform the patient of his intentions, thereby wholly failing to involve him in the treatment
decision. Thus, in two recent cases™ the Illinois Appellate court reiterated that defendants may
be liable for battery in the medical context, even without any intent to cause harm as patients
have absolute rights to refuse treatment. Similarly, there will be sure liability where a medical
practitioner misleads the patient in bad faith. This was the case in Appleton v Garrett™ where
a dentist was found to have carried out unnecessary dental treatment on a number of patients

for financial gain.

Medical research without consent is unethical

Medical ethics describes the moral principles by which a doctor must conduct themselves.
Medical deontologist tends to argue that, the correct course of action is dependent on
compliance by the physician to experimental research conducts and standards. It means that,
the morality of the action is based on whether it followed the rules. Thus, in terms of section
56(1) which stipulates that:

Without prejudice to criminal proceedings, sponsors and investigators who fails to fulfil their

obligations shall incur the following penalties: suspension or withdrawal of ethical clearance;
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suspension or withdrawal of the administrative research authorization; confiscation or
destruction of biomedical material and data at the offender’s expense; suspension of the right
to receive research funding; suspension of authorization to conduct experiments; suspension of
the authorization to practice medicine or any other profession related to the purpose of the
research; temporary or permanent closure of the accused research institute; prohibition of the
publication of the result of the offending research; prohibition of putting in the national market
products resulting from experimental research conducted in violation of ethical and

administrative standards.

There are specific aspects of this provision that merit some discussion. First, ethical sanction
may comprise withdrawal or the suspension of ethical clearance; administrative research
authorization and authorization to practice medicine. That is, it may either lead to the
permanent or temporal removal from the professional practice of the registrant. Second, ethical
sanctions may be ordered for the destruction and confiscation of biomedical material or data.
The aim here is to deter the commission by the accused of the same offence in the future.
Furthermore, note that this provision excludes imprisonment as one of the ethical sanctions.
This can be gotten from the phrase “without prejudice to criminal proceedings”. The reason,
according to Collins J*' is that sanctions against a medical practitioner on grounds of medical
misconducts are not a punishment. Fourth, under this provision, ethical sanctions are imposed
in response to the misconduct of sponsors and investigators who fails to fulfil their obligations
of resorting with the patient’s consent. Finally, this provision presented here makes no
reference to the objective sought by legal sanction or the mechanism by which they are

expected to work.

Medical research without consent is punishable by law

These sanctions can be classed into two group: Administrative and criminal sanctions. Both of
which shall be examined in the paragraphs below.

» Administrative sanctions

The main administrative sanction applicable in Cameroon against unconsented medical
research involving human tissues are fines. That is financial compensation for any illegal
medical research. According to Section 57 of the 2022 law, “whoever conducts a research
project without obtaining ethical clearance and administrative research authorization shall be
liable to a fine of from one million (1000, 000) to one hundred million (100,000,000) francs.
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Besides, section 57(2), requires that: the above sanction should also apply to anyone who
deviates from the authorized protocol after having obtained the required authorization or who
knowingly conducts a clinical trial on a person already involved in another trial or who
conducts or causes the conduct of medical research on a person that has been prohibited or
suspended by the competent authority. Also, in terms of section 58 of the above law, a sponsor
who initiates medical research without taking out an insurance policy to cover any risks that
may occur in the course of the research shall be liable to a fine of from fifty million to two
hundred million CFA francs. These sanctions provide strong evidence of legality as the basis

for medical research on human body.

» Criminal sanctions

Turning to the criminal sanctions, it should be noted that there are three major types of
imprisonment to which an offender may be subjected. First, there exists a less severe
imprisonment that ranges for from 1 to 5 years. In Section 59 we find a glaring example of this
sanction against unconsented medical research levied on anyone who carries out a medical
research project without having informed participants of their rights, research methods and
risk. Again, it sanctions anyone who carries out a medical research project without prior
consent of the person concerned, or those who carries research on a minor or incapacitated
adult without his/her assent and the consent of his/her representative. Lastly, it punishes those
who carry medical research when the consent granted initially has been withdrawn with an
imprisonment of from 1 to 5 years and a fine of from ten million to fifty million francs CFA.
Furthermore, section 60 sanctions anyone who carries out medical research project either
without the assent of a minor or an incapacitated adult on the one hand or the consent of his/her
legal representative on the other hand with the following penalties: loss of civic and civil rights;
prohibition for a period of up to five years from engaging in a professional or social activity in
the course of exercise of which the offence was committed; confiscation as provided for in
section 35 of the penal code and permanent exclusion from contracts or for a maximum period
of 5 years. This takes the form of an accessory penalty and preventive measures imposed jointly
and cumulatively with principal penalty that is, loss of liberty, fines and life imprisonment. The
upshot of this view is that, in the doctor-patient relationship, the patient should consent to any
medical research involving their tissues failure to which, both the research and the sponsors of
the project will be sanctioned.
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More so, section 61 punishes anyone who reuses biological material or personal health-related
data without obtaining prior consent or providing the information required by the applicable
law. It also, sanctions anyone who transmits biological material or personal health-related data
without a legal basis or required consent. If Medical practitioners were allowed to decide on
these without the patient’s autonomy, then, no such restrictions would have been provided by
the draftsmen of the law. The only logical explanation for proscribing this action is because it
is tantamount of using a person’s person data without their consent. And this is pointing to one
thing, the autonomy of patient and the oddity of paternalism. Hence, the need to rethink the

validity of medical paternalism on researches involving human tissues.

Similarly, section 62 of the law expressly recommend that anyone involved in a medical
research project, who discloses information without the prior consent of its owner, will be
punished with an imprisonment of for from 3 months to 3 years and a fine of for from twenty
thousand to one hundred thousand francs. This seems to be a violation of autonomy in that,
the person whose information are used did not approved of its used. The implication of this
view is that, this reveals a change of the attitude of the law according to which the physician
for the good of the patient had a right to the patient’s medical records and can use them as they

please.

Secondly, there exist severe penalty that ranges for from 10 to 20 years. This provides an
argument in favour of autonomy in that, section 63 of the law sanctions anyone who transfers
or acquires a human body or part thereof for consideration or in exchange for other material
benefits with an imprisonment for from ten to twenty years and a fine for from fifty thousand
to one million francs. The main rationale for this sanction is gotten from the doctrine of
autonomy as the consent of the person in this case is vitiated by the induced consideration and

not freely given.

Finally, there exist a more severe sanction of life imprisonment against infringement against
human embryos. The sanctions against violations of the human embryo may take different
flavors. First, section 64 sanctions anyone who clone a human embryo for research purposes
with life imprisonment. On its part, section 65 sanctions anyone that carries out reproductive
or therapeutic cloning while section 66(1) punishes anybody who genetically improves an

embryo with life imprisonment. Again, section 66(2) sanctions whoever chooses the sex of an
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embryo or manipulates it in order to modify it with life imprisonment and lastly, section 67

punishes anyone who creates transgenic or chimeric embryo with life imprisonment.

CONCLUSION AND RECOMMENDATION

From the foregoing, it is clear that, the doctrine of patient autonomy is a fundamental ethical
principle recognized explicitly and implicitly in many international and regional legal
instruments. From the plethora of cases discussed in the foregone, it is clear that this ethical
principle was affirmed in a court decision by Justice Cardozo in 1914 with the epigrammatic
dictum “Every human being of adult years and sound mind has the right to determined what
shall be done with his own body” ™

Unarguably medical research without consent is not just a trespass to person but also an
unethical and criminal offence meted with administrative and criminal sanctions as has been
seen in this paper. It is therefore proposed that the state and all stake holders should take
reasonable steps towards curbing the problem of paternalistic intervention on human subjects.
As Angell in response and in vigorous defence of informed consent, was of the opinion that,
“There must be a core of human rights that we would wish to see honoured universally. The
forces of local custom or local law cannot justify abuses of certain fundamental rights and the

self-determination on which the doctrine of informed consent is based.”

In Cameroon, the doctrine of autonomy of medical research involving human subjects is
recognized in the law of 2022 that set out five areas in which patient’s informed consent is
needed before any medical intervention can be done. We heavily rely on this law and given
that its implementation may meet a number of challenges, we therefore recommend that, to
surmount the hurdles of lack of capacity and competence to act autonomously, given that the
law is silent on who lacks such a capacity, it is suggested that, both hospitals and the courts
should determine when it can rightfully be said that a person lack a decision-making capacity.
More so, we suggest that, mandatory insurance be imposed on researchers. The aim of
compulsory insurance is to make sure that adequate compensation is provided to participants

when certain unforeseen accidents occur.
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In addition, given the fact that, resistance to the principles of patient autonomy and its
derivatives (informed consent) is not unexpected, we suggest that, a critical examination of
paternalistic medical practice is needed. To add more, considering the need to sensitize the
public, it is proposed that, the Ministry of Public Health can come out with a “Charter on
Patient’s Rights” and make available to all hospitals, to be put in a conspicuous place so that;

patients are made aware of their rights.

Finally, we suggest from the foregoing that it is mandatory for physicians to disclose all facts
relating to medical research involving human tissues in order to enable the patient to give a
valid consent. Researchers, sponsors of medical research and the government of Cameroon
should adopt the recommendations mentioned in this article. If this is done, we strongly believe

that the fight against paternalistic medical experiment will be a success.
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