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ABSTRACT

The Settlement on Trade Related Parts of Intellectual Property Rights (TRIPSS) is a peaceful
accord directed by the World Trade Association (WTQO) that puts down least principles for
some types of licensed innovation (IP) guideline as applied to nationals of other WTO
Individuals." It was haggled toward the finish of the Uruguay Round of the Overall Settlement
on Duties and Exchange (GATT) in 1994,

In particular, Excursions contains necessities that countries' regulations should meet for:
copyright freedoms, including the privileges of entertainers, makers of sound accounts and
broadcasting associations; topographical signs, including designations of beginning; modern
plans; coordinated circuit format plans; licenses; imposing business models for the engineers
of new plant assortments; brand names; exchange dress; and undisclosed or classified data.
TRIPS additionally indicates requirement systems, cures, and question goal strategies.

Security and requirement of all protected innovation privileges will meet the targets to add to
the advancement of mechanical development and to the exchange and scattering of innovation,
to the common benefit of makers and clients of innovative information and in a way helpful
for social and monetary government assistance, and to a harmony between freedoms and

commitments.

The TRIPSs arrangement brought licensed innovation regulation into the worldwide
exchanging framework interestingly and stays the most far-reaching peaceful accord on
licensed innovation to date. In 2001, emerging nations, worried that created nations were

demanding an excessively thin perusing of Excursions, started a series of talks that brought

JOURNAL OF LEGAL STUDIES AND RESEARCH
Volume 8 Issue 5 - ISSN 2455 2437
September- October 2022
www.thelawbrigade.com



https://thelawbrigade.com/
https://thelawbrigade.com/
https://thelawbrigade.com/
https://thelawbrigade.com/

An Open Access Journal from The Law Brigade (Publishing) Group 111

about the Doha Statement. The Doha statement is a WTO proclamation that explains the extent
of TRIPSs, expressing for instance that Excursions can and ought to be deciphered considering
the objective "to elevate admittance to meds for all. "TRIPS has been reprimanded by the
modify globalization development. Individuals from the development object, for instance, to

its ramifications concerning the Guides pandemic in Africa.

The WTO Settlement on Exchange Related Parts of Protected innovation Privileges (TRIPSs)
is the most complete multilateral settlement on licensed innovation (IP). It assumes a focal part
in working with exchange information and imagination, in settling exchange disagreements
regarding IP, and in guaranteeing WTO individuals the scope to accomplish their homegrown
strategy targets. It approaches the IP framework as far as advancement, innovation move and
public government assistance. The Understanding is a legitimate acknowledgment of the

meaning of connections among IP and exchange and the requirement for a fair IP framework.

INTRODUCTION

As of now, the results of scholarly inventiveness like developments, plans, expertise and
creative works serve a significant job, and to advance such imaginative movement,
developments, modern plans, abstract and creative works, format plans of coordinated circuits,
proprietary innovations, etc are given security. Besides, brand names and other such signs are
likewise safeguarded to get the trust acquired through business exercises, as well as safeguard
customers and guarantee fair rivalry. In worldwide exchange, the extent of labor and products
comprising of protected innovation has expanded emphatically, and if the licensed innovation
insurance presented by nations is deficient or unseemly, there is a risk of mutilating the global
exchange request. Notwithstanding, in emerging nations, in spite of the fact that frameworks
existed for the assurance of protected innovation, there were numerous nations where the norm
of assurance was lacking, for instance the degree of assurance was restricted or the time of
security was incredibly short, or authorization of licensed innovation freedoms couldn't be
destined to adequately be compelling. Indeed, even among created countries, there were a few
nations with frameworks that gave an excessive amount of insurance to licensed innovation or
segregated between inside and outside sources. Thus, according to the point of view of working
on the worldwide exchange request, there was expanding acknowledgment of the need to foster
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a system to guarantee fitting security of protected innovation. In the licensed innovation field
there previously existed various arrangements for the worldwide security of protected
innovation, for example, the Paris Show connected with modern property privileges including
licenses and brand names, and the Berne Show concerning copyright. In any case, with more
accentuation being put on the exchange related parts of licensed innovation, it was viewed as
a critical undertaking to accomplish peaceful accord with regards to GATT, with whatever
number countries as would be prudent taking part, concerning principles of security of licensed
innovation related with exchange. In this environment, the dealings concerning Exchange
Related Parts of Protected innovation Privileges (Excursions) became one of the significant
new regions for conversation at the Uruguay Round of GATT, started in 1986. Alongside other
arrangements to emerge from the Uruguay Round, the Settlement on Exchange Related Parts
of Licensed innovation Privileges (the Outings Understanding) was at long last concurred upon
at the pastoral gathering in Marrakesh, Morocco in April 1994, and came into force as a feature
of the WTO Settlement on January 1, 1995.

ORIGIN

TRIPS was haggled toward the finish of the Uruguay Round of the Overall Settlement on Taxes
and Exchange (GATT) in 1994. Its consideration was the finish of a program of extraordinary
campaigning by the US, upheld by the European Association, Japan and other created

countries.

Missions of one-sided monetary support under the Summed-up Arrangement of Inclinations
and compulsion under Area 301 of the Exchange Act assumed a significant part in overcoming
contending strategy places that were leaned toward by non-industrial nations, most prominently
Korea and Brazil, yet additionally including Thailand, India and Caribbean Bowl states.
Thusly, the US system of connecting exchange strategy to licensed innovation norms can be
followed back to the business venture of senior administration at Pfizer in the mid-1980s, who
prepared partnerships in the US and made augmenting licensed innovation honors the main

need of exchange strategy the US.
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After the Uruguay round, the GATT turned into the reason for the foundation of the World
Exchange Association. Since confirmation of TRIPSs is a mandatory prerequisite of World
Exchange Association participation, any nation looking to get simple admittance to the various
global business sectors opened by the World Exchange Association should institute the severe
protected innovation regulations ordered by Excursions. Thus, Excursions is the main
multilateral instrument for the globalization of licensed innovation regulations. States like
Russia and China that were probably not going to join the Berne Show have tracked down the
possibility of WTO participation a strong temptation. Besides, dissimilar to different
settlements on licensed innovation, Excursions has a strong implementation system. States can

be focused through the WTO's question settlement system.

OBJECTIVE OF TRIPS

The security and implementation of protected innovation freedoms ought to add to the
advancement of mechanical development and to the exchange and dispersal of innovation, to
the shared benefit of makers and clients of innovative information and in a way helpful for
social and financial government assistance, and to an equilibrium between privileges and

commitments.
Standards:

1. Individuals may, in figuring out or altering their regulations and guidelines, embrace
estimates important to safeguard general wellbeing and nourishment, and to advance the public
interest in areas of imperative significance to their financial and mechanical turn of events,

furnished that such measures are reliable with the arrangements of this Understanding.

2. Suitable measures, furnished that they are steady with the arrangements of this
Understanding, might be expected to forestall the maltreatment of licensed innovation
freedoms by right holders or the hotel to rehearses which irrationally control exchange or

unfavorably influence the global exchange of innovation.
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Nature and Extent of TRIPS:

e Individuals will give impact to the arrangements of this Understanding. Individuals
may, yet will not be obliged to, carry out in their regulation greater assurance than is
expected by this Arrangement, given that such security doesn't contradict the
arrangements of this Understanding. Individuals will be allowed to decide the fitting
strategy for executing the arrangements of this Understanding inside their own overall
set of laws and practice.

e For the reasons for this Arrangement, the expression "licensed innovation" alludes to
all classes of protected innovation that are the subject of Sections 1 through 7 of Part
Il. [ PART Il Guidelines CONCERNING THE Accessibility, Extension AND
Utilization OF Licensed innovation Privileges 1. Copyright and Related Privileges

e Brand names

e Topographical Signs

e Modern Plans

e Licenses

e Format Plans (Geologies) of Incorporated Circuits

e Security of Undisclosed Data

e Control of Against Serious Practices in Authoritative Licenses]

3. Individuals will accord the treatment accommodated in this Consent to the nationals of

different Individuals.

(1) In regard of the important licensed innovation right, the nationals of different Individuals
will be perceived as those normal or legitimate people that would meet the models for
qualification for security accommodated in the Paris Show (1967), the Berne Show (1971), the
Rome Show and the Arrangement on Protected innovation in Regard of Coordinated Circuits,
were all Individuals from the WTO individuals from those shows.

(2) Any Part benefiting itself of the potential outcomes gave in section 3 of Article 5 or passage
2 of Article 6 of the Rome Show will make a notice as predicted in those arrangements to the
Board for Exchange Related Parts of Licensed innovation Freedoms (the "Committee for

Excursions").
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[article 5 Rome show Safeguarded Phonograms: 1. Marks of Connection for Makers of
honograms; 2. Concurrent Distribution; 3. Ability to bar specific Rules

1. Each Contracting State will allow public treatment to makers of phonograms assuming any

of the accompanying circumstances is met:

(@) the maker of the phonogram is a public of one more Contracting State (measure of

ethnicity);

(b) the primary obsession of the sound was made in one more Contracting State (measure of

obsession);
(c) the phonogram was first distributed in one more Contracting State (measure of distribution).

2. In the event that a phonogram was first distributed in a non-contracting State yet assuming
that it was likewise distributed, in no less than thirty days of its most memorable distribution,
in a Contracting State (concurrent distribution), it will be considered as first distributed in the

Contracting State.

3. Through a notice saved with the Secretary-General of the Unified Countries, any Contracting
State might pronounce that it won't have any significant bearing the model of distribution or,
on the other hand, the rule of obsession. Such warning might be saved at the hour of sanction,
acknowledgment or promotion, or whenever from there on; in the last case, it will become

successful a half year after it has been stored.

Article 6 Safeguarded Broadcasts: 1. Places of Connection for Broadcasting Associations; 2.
Ability to Hold

1. Each Contracting State will concede public treatment to broadcasting associations if both of

the accompanying circumstances is met:
(a) the base camp of the telecom association is arranged in another Contracting State;
(b) the transmission was sent from a transmitter arranged in another Contracting State.

2. Through a notice stored with the Secretary-General of the Unified Countries, any
Contracting State might proclaim that it will safeguard communicates provided that the central

command of the telecom association is arranged in one more Contracting State and the
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transmission was sent from a transmitter arranged in a similar Contracting State. Such notice
might be stored at the hour of endorsement, acknowledgment or promotion, or whenever from

that point; in the last case, it will become viable a half year after it has been kept.
Arrangement prerequisites of TRIPSs:

TRIPS requires part states to areas of strength for give to protected innovation privileges. For

instance, under Excursions:

* Copyright terms should stretch out to 50 years after the passing of the creator, in spite of the
fact that movies and photos are simply expected to have fixed 50 and to be somewhere around

long term terms, respectively'.

» Copyright should be conceded consequently, and not in light of any "convention", like

enrollments or frameworks of recharging.

* PC programs should be viewed as "abstract works" under intellectual property regulation and

get similar terms of insurance.

* Public exemptions for copyright, (for example, "fair use" in the US) are obliged by the Berne

three-step test.
[The three-step test was first settled comparable to the select right of generation under

The three-step test was first settled according to the select right of propagation under Article
9(2) of the Berne Show for the Assurance of Abstract and Creative Works in 1967. Article 9

of the Berne Show expresses that:

Right of Proliferation: 1. By and large; 2. Potential exemptions; 3. Sound and visual accounts
- (1) Creators of scholarly and imaginative works safeguarded by this Show will have the
restrictive right of approving the propagation of these works, in any way or structure. (2) It will
be a matter for regulation in the nations of the Association to allow the propagation of such
works in specific unique cases, given that such generation doesn't struggle with an ordinary
double-dealing of the work and doesn't preposterously bias the genuine interests of the creator.
(3) Any sound or visual recording will be considered as a multiplication for the reasons for this

Show.
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The three stages are:
1.Limitations and exemptions can't be "excessively expansive™ [= "certain unique cases"]

2.Limitations and exemptions can't “deny right holders of a genuine or possible kind of revenue
that is meaningful” [= "clashing with typical double-dealing of the work"]

3.Limitations and exemptions can't "cause disproportional damage to the freedoms holders™ [=
"bias real interests"]

The three-step test doesn't matter to copyright exemptions that are executed under different

pieces of the Berne show that have a different standard.™

* Licenses should be conceded altogether "areas of innovation," despite the fact that special
cases for specific public interests are permitted (Workmanship. 27.2 and 27.3) and should be

enforceable for somewhere around 20 years (Workmanship 33).

[ARTICLE 27: - 2. Individuals might reject from patentability creations, the counteraction
inside their domain of the business double-dealing of which is important to safeguard ordre
public or profound quality, including to safeguard human, creature or vegetation or wellbeing
or to stay away from serious bias to the climate, given that such avoidance isn't made only in

light of the fact that the abuse is restricted by their regulation.

3. Individuals may likewise bar from patentability: (a) indicative, restorative and careful
techniques for the treatment of people or creatures; (b) plants and creatures other than miniature
organic entities, and basically natural cycles for the development of plants or creatures other
than non-organic and microbiological processes. Notwithstanding, Individuals will
accommaodate the security of plant assortments either by licenses or by a compelling sui generis
framework or by any mix thereof. The arrangements of this subparagraph will be checked on

four years after the date of section into power of the WTO Agreement.]

» Exemptions for the selective freedoms should be restricted, gave that an ordinary double-
dealing of the work (Craftsmanship. 13) and typical abuse of the patent (Workmanship 30) isn't

in struggle.

* No irrational bias to the real interests of the right holders of PC projects and licenses is

permitted.
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* Genuine interests of outsiders must be considered by patent freedoms (Craftsmanship 30).

[Article 30 Special cases for Freedoms Presented Individuals might give restricted exemptions
for the selective privileges gave by a patent, given that such special cases don't irrationally
struggle with a typical double-dealing of the patent and don't preposterously bias the genuine

interests of the patent proprietor, assessing the genuine interests of third parties.]

* In each state, protected innovation regulations may not offer any advantages to nearby
residents which are not accessible to residents of different Excursions signatories by the
standards of public treatment (with specific restricted exemptions, Workmanship. TRIPS

likewise has a most preferred country provision.

A considerable lot of the TRIPSs arrangements on copyright were imported from the Berne
Show for the Insurance of Scholarly and Imaginative Works and a significant number of its
brand name and patent arrangements were imported from the Paris Show for the Security of

Modern Property.
Admittance to fundamental prescriptions:

The most noticeable struggle has been over Helps drugs in Africa. In spite of the job which
licenses have played in keeping up with higher medication costs for general wellbeing
programs across Africa, this discussion has not prompted a correction of TRIPSs. All things
being equal, an interpretive explanation, the Doha Announcement, was given in November
2001, which showed that excursions shouldn't keep states from managing general wellbeing

emergencies.

A 2003 understanding slackened the homegrown market prerequisite, and permits emerging
nations to product to different nations where there is a public medical condition insofar as
medications sent out are not piece of a business or modern policy. Medications traded under
such a system might be bundled or shaded contrastingly to keep them from prejudicing markets

in the created world.
Execution in non-industrial nations:

The commitments under Excursions apply similarly to all part states, but agricultural nations

were permitted additional opportunity to execute the relevant changes to their public

JOURNAL OF LEGAL STUDIES AND RESEARCH
Volume 8 Issue 5 - ISSN 2455 2437
September- October 2022
www.thelawbrigade.com



https://thelawbrigade.com/
https://thelawbrigade.com/
https://thelawbrigade.com/
https://thelawbrigade.com/

An Open Access Journal from The Law Brigade (Publishing) Group 119

regulations, in two levels of progress as per their degree of improvement. The change time
frame for agricultural nations terminated in 2005. The change time frame for least created

nations was reached out to 2016, and could be stretched out past that.

Created nations are monstrous net-exporters of copyright-, patent-and brand name related
sovereignties. It has subsequently been contended that the Excursions standard of requiring all
nations to make severe protected innovation frameworks will be unfavorable to less fortunate
nations' development Many contend that it is, by all appearances, in the essential interest of the
vast majority of immature countries to utilize any adaptability accessible in TRIPSs to compose

the most vulnerable IP regulations conceivable.

This has not occurred generally speaking. A 2005 report by the WHO found that many
emerging nations have not integrated TRIPSs adaptabilities (obligatory permitting, equal
importation, limits on information insurance, utilization of expansive exploration and different
special cases for patentability, and so on) into their regulation to the degree approved under
Doha."

This is reasonable brought about by the absence of legitimate and specialized ability expected
to draft regulation that carries out adaptability, which has frequently prompted emerging
nations straightforwardly replicating created country IP legislation, or depending on
specialized help from the World Licensed innovation Association (WIPO), which, as indicated
by pundits like Cory Doctorow, urges them to carry out more grounded licensed innovation

syndications.

INDIA: EXEMPTIONS AND LIMITS TO PATENT PRIVILEGES IN
INDIA

In this information based economy the comprehension of Protected innovation Freedoms
(IPRs) is pivotal to advance development and development of the country. The different types
of IPRs are much of the time discussed in discussions and general discussions on such assorted
points as modern arrangement, customary information, farming, biotechnology, clinical

gadgets, schooling, food security, amusement and broad communications. In spite of such fame
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of IPRs, certain individuals actually see it as an obstruction in the development of advancement

and innovation.

The ubiquity of IPRs in the space of human improvement has made it basic to get to the
advantages and encumbrances it conveys. For this reason nations embraced special cases for
patent privileges and other related freedoms to involve IPRs as an instrument for their
supportable turn of events. Notwithstanding, subsequent to marking of the World Exchange
Association's Settlement on Exchange Related Parts of Licensed innovation Freedoms
(TRIPSs), which permits Part Nations to give greater security of protected innovation, the
exemptions and restrictions to patent privileges in India went through something of a
development. The 'Exemptions for Privileges Gave' has been integrated as Article 30 of
TRIPSs. It gives that 'Part Nations might give restricted special cases for the select freedoms
presented by a patent, given that such exemptions don't nonsensically struggle with an ordinary
abuse of the patent and don't irrationally bias the genuine interests of the patent proprietor,

assessing the authentic interests of third parties.'
Sorts of Special cases and Constraints:

Acrticle 30 of TRIPSs considers restricted special cases for the elite freedoms presented by a

patent. The exemptions should not unreasonably bias the real interests of the patent proprietor.
Private and Non-business Use Exemption

The selective privileges presented by a patent don't permit private use or restraining
infrastructure over business movement. In the event that a patentee is neither involving nor
distributing the development for benefit, the Public authority has the ability to concede a
permit, known as Obligatory Permit (CL), to an outsider to utilize the protected creation in
order to confine the freedoms of the patentee to forestall the maltreatment/abuse of the
privileges by the property holder and to forestall the adverse consequence of such activity on
the general population. The idea of CL becomes possibly the most important factor when the
licensed creation isn't marketed in India or the development isn't accessible to people in general
at sensible costs or the innovation isn't fabricated in essential sum. The arrangements of private
and non-business use exemption have been given under Area 84 (Necessary licenses), Section

85 (Disavowal of licenses by the Regulator for non-working) and Section 92 (Exceptional
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arrangement for obligatory licenses on warnings by Focal Legislature) of Licenses Act, 1970
(thus later "the Demonstration™). Right now, the arrangement of CL is viewed as the main ideal
arrangement of further developing admittance to expensive protected drugs in India while

making an environment that outfits Research and development.
Test/Logical Use Exemption

The trial use exclusion is integrated under Section 47 of the Demonstration. Under sub section
3 of the said area, the award of a patent is dependent upon the condition that any item or cycle,
in regard of which the patent is conceded, might be made or involved by any individual for the
reason only of trial or exploration including the conferring of guidelines to students.

This is one of the most well known special cases for patent freedoms and it grew up out of the
worry that patent privileges shouldn't hamper the "genuine™ tests and logical cycles. This type
of trial use special case allows outsiders to do exploratory or logical exercises connecting with

the topic of the patent without encroaching the patent holder's privileges.
Administrative use/Earlier use Exclusion

The patent privileges, from one viewpoint, give financial motivators to develop, yet then again,
the selective freedoms they present outcome into syndication and unreasonably expensive drug
items. Thus, the consolidated the administrative use or earlier use exception under section 107A
to offer a compromise between motivations to the trend-setters, and restricted admittance and

expenses for buyers."

This exclusion is a legally made exception to patent privileges that permits the makers of
nonexclusive medications to embrace steps sensibly connected with the turn of events and
accommodation of data expected for getting showcasing endorsement anyplace on the planet
in regard of a protected item without the assent of the patentee. A few nations license the
nonexclusive medication makers to utilize the innovation of a protected medication to create
information and to exhibit bioequivalence that would aid the administrative or showcasing

endorsement of the conventional item, while the patent is still in force.

This arrangement permits the nonexclusive makers to market and fabricate their merchandise
when the patent term lapses. It has been maintained as adjusting to the TRIPSs arrangement

and is utilized in a few nations to propel science and innovation. Nonetheless, exception under
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Section 107A of the Demonstration doesn't take into consideration the utilization of protected
medication to get the permit to fabricate and disseminate the nonexclusive medication before

the expiry of the term of patent.
Unfamiliar Vessels, Airplane or Land Vehicles Exemption

According to Article 5 of the Paris Show, freedoms presented by a patent will not stretch out
to the utilization of the protected creation on board of vessels when such vessels briefly or
inadvertently enter the waters, given that the development is utilized solely for the requirements
of the vessel.

As this exemption isn't discretionary for nations party to the Paris Show, Indian Licenses Act,
to go along, integrated the expressed special case under Area 49. As indicated by the said
section, the patent privileges are not encroached when the licensed creation is utilized only for
the requirements of unfamiliar vessels, airplane, or land vehicles and different frill thereof,
when such unfamiliar vessels, airplane, or land vehicles for a brief time or inadvertently comes

into India.

The expression "For a brief time" incorporates the unplanned and unexpected section as well
as the purposeful and customary going into a port, gave that the vessels, airplane, or land
vehicles doesn't remain forever in the regional waters or the domain of the country. This special
case is useful in working with continuous global travel and diminishing pressures between

nations over the treatment of vessels flying their banner.
Depletion of Patent Privileges

The Tenet of Depletion or First Deal Principle alludes to the fatigue of the select freedoms of
the patent holder once the protected innovation is sold with no limitation. According to this
Principle, the primary unlimited offer of a protected thing debilitates the patentee's further

command over that specific thing.

The reasoning behind the patent holder depleting their privileges whenever they have sold the
protected item is that, by first offer of the patent development the Patent holder has previously
utilized the selective freedoms to keep others from making, utilizing, selling, making available
for purchase an in the area of patent award or bringing a creation into the region of patent award

and thusly has proactively received the rewards presented by a patent.
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CONCLUSION

A Patent on a creation presents right on the patentee to bar others from making, utilizing,
selling, making available for purchase an in the area of patent award or bringing a development
into the region of patent award temporarily, as a trade-off for the public exposure of the
creation. This could have prompted syndication and uncompetitive practices. In this way, the
Excursions arrangement presented meaningful arrangements on special cases under Article 30

for the feasible development and advancement of the non-industrial nations.

Article 30 of TRIPSs, gives that: "Individuals might give restricted exemptions for the selective
freedoms presented by a patent, given that such special cases don't irrationally struggle with an
ordinary double-dealing of the patent and don't nonsensically bias the genuine interests of the

patent proprietor, assessing the authentic interests of third parties2."

Nonetheless, on the off chance that a strategy producer of any of the part nations wishes to
incorporate another special case, for it to be legitimate, it should meet the rule laid under Article
30 of TRIPSs.

ENDNOTES

' TRIPS Investodepia.com

i Art 7(2),(4) the copyright Act,1957

it Article 9(2) of the Berne Convention for the Protection of Literary and Artistic Works in 1967
v Doha Declaration, 2001

v Indian License Act,2005
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