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ABSTRACT 

The evolution of the right to water can be traced to the developments of the early 1970s. The 

main purpose of this thesis is to argue that, based on the developments in the field of 

international law, today there is an emerging right to water. In support of my arguments, I will 

discuss the various legal measures in relation to the right to freshwater, adopted since the 

1970s. I will analyze the resolutions and declarations of the different conferences and 

international forums that have been held since that time and the ways in which they have 

addressed the issue of the right to water. Although at the present moment the right to freshwater 

does not explicitly exist in the international legal plane, according to my research, the 

contextual interpretation of different international measures can provide evidence for the slow 

establishment of customary international law, guaranteeing the right to water. I strongly 

believe, that issues regarding freshwater, the access to it and its preservation for future 

generations, are closely connected to the principle of sustainable development, enshrined in 

the international environmental law as well as in the principles of international human rights 

law. It is scientific fact that water is essential for all life on earth. Life without water is simply 

not possible and consequently, issues regarding water and the access to it, do relate to various 

human rights, such as the right to life, health, sustainable development and many more. 

 

The following chapters shall elaborate on the sustainable development and other principles of 

international law and their correlation to the Human Right to Freshwater. 

 

The first section of this thesis, (hereinafter: Part I), covers the availability of freshwater as a 

common heritage of all humankind. While I am discussing this, I will take into considerations 

the sustainable development and other principles of international environmental law. These 
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principles will be subsequently discussed in Part I. Each principle will be examined in 

separate sub-part. 

 

In the second part of the thesis, (hereinafter: Part II) I will put forth the right to freshwater in 

a contextual examination of several international human rights legal instruments. More to the 

point I will discuss the right to water and its connection to other human rights, such as the 

right to life, health and an adequate standard of living. 

 

Part III, will examine, what exactly is customary international law and how it is established. 

I am going to discuss, some of the international cases, relevant for the creation of 

customary international law. I am also going to present arguments, supporting the notion, that 

based on the developments in the international environmental and human rights law during 

the last forty years, there is a growing trend for the establishment of the right to water under the 

customary international law. 

 

In the last part of this document, namely Part IV, I will examine the so – called Hypothetical 

International “Framework for Water Management and Preservation” or just “the Framework”. 

This is a hypothetical document that I would like to propose. The Framework will be dealing 

with the management and preservation of fresh water resources on international scale 

 

In this legal document, I will try to unite the different principles of international environmental 

law with the principles of international human rights law, thus arguing, that there is a growing 

tendency by the international community to create and recognize customary right to 

freshwater. In my personal, legal opinion, such a right will be able to grant all people an equal 

access to freshwater and inter alia preserve it for future generations. Furthermore, the adequate 

protection of the right to freshwater will greatly improve the living standard all around the 

globe, particularly in the least developing countries. 

 

 

 

https://thelawbrigade.com/
https://thelawbrigade.com/
https://thelawbrigade.com/
https://thelawbrigade.com/


 An Open Access Journal from The Law Brigade (Publishing) Group 211 
 

 

JOURNAL OF LEGAL STUDIES AND RESEARCH 
Volume 8 Issue 3 – ISSN 2455 2437 

May- June 2022 
www.thelawbrigade.com 

PART I 

 

“Water is fundamental for life and health. The human right to water is indispensable for 

leading a healthy life in human dignity. It is a pre-requisite to the realization of all other 

human rights.”i 

 

INTRODUCTION 

Freshwater is an indispensable element for human life.ii It is one of the Earth’s most precious 

natural resources and as such, it is not only inherent to human dignity and human rights, but 

it is also vital for the survival of human species. Today, the adequate access to clean, drinking 

water is a fundamental human rights concern.iii But why would we consider drinking water to 

be such a fundamental human rights concern, some may ask? 

 

It is generally expected that by the end of the year 2030 if the current consumption patterns 

continue, the global freshwater needs will reach 6 900 billion cubic meters per year. There are 

a number of reports and studies, which suggest this worrisome pattern. One of the most 

authoritative ones is the report prepared by the DNI- the Director of National Intelligence 

office.iv This level of water demand will be more than 40% above sustainable supply.v 

Furthermore, the availability of freshwater is not only indispensable for the human life itself, 

but it is also closely connected with the social and economic development of each country 

and nation.vi In the 21st century, poverty is prevalent mostly in areas that face water shortage. 

Water-related diseases, caused by unsafe drinking water and the absence of proper sanitation 

facilities, are among the leading causes of death in the developing world. Current predictions 

forecast that by the year 2050 at least one in four people are likely to live in a country which 

is affected by chronic or recurring shortages of fresh water.vii Some may claim that the year 

2050 is so far ahead of time, that there is no point in discussing what will happen after such a 

long time – it is decades ahead of today. However, for me, this is a very short sided thinking 

and I believe that many will agree with me. The world population has more than tripled during 

the last century, while water uses for human purposes have multiplied six-fold.viii The constant 
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increase of the global population further aggravates the international water situation and if we 

truly desire to do something about the situation, a period of two or three decades should not 

interfere with our efforts. After all, we need to think about our children and grandchildren and 

what world they will inherit from us. 

 

In my personal, legal opinion, the right to water is probably the most, environmentally 

consequential human right in contemporary international law. There are a number of 

arguments supporting this statement. Probably the main reason for the importance of the right 

to water is that it involves human access to a natural resource, that is vital not only to humans 

but to all living things in the global ecosystem. In 1997, the United Nations adopted the 

"Comprehensive Assessment of the Freshwater Resources of the World" (hereinafter: U.N. 

Freshwater Assessment or the Assessment). The Assessment was created at the request of the 

UN Economic and Social Council and it attempted to provide a comprehensive summary of 

the global status of water. The Freshwater Assessment report clearly stated the following: 

 

“Water use has been growing at more than twice the rate of the population increase 

during this century, and already a number of regions are chronically water-short. About 

one-third of the world's population lives in countries that are experiencing moderate to 

high water stress partly resulting from increasing demands from a growing population 

and human activities. By the year 2025, as much as two-thirds of the world population 

could be under stress conditions.”ix 

 

According to the information presented in the U.N. Freshwater Assessment, the main reason 

for the growing water use is due to "increasing consumption of food and industrial goods 

produced using water," and also, because of the "increasing demands for water supplies for 

industrial development, hydroelectric generation, navigation, recreation and domestic use”.x 

The Assessment also noted that "at least one-fifth of all people do not have access to safe 

drinking water, and more than one half of humanity lacks adequate sanitation.”xi 

As we can see, from information presented in several of the other UN‘s reports and inquiries, 

the unhappy conclusion is that in many countries water resources are scarce. This is 
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particularly true in many developing countries in Africa and Asia.xii Generally speaking, 

nowadays, poverty is widespread and predominant mostly in areas that face water shortage. 

Examples of such areas include parts of Africa, Asia and the Middle East, Mexico and 

Australia. People living in poverty or in the developing world, are unavoidably more affected 

by the steady increase of competition for water. For example, in many African countries, 

women and girls often have to walk farther in search of water to meet minimal household 

needs.xiii Furthermore, in the least developed countries, one in five children dies before the age 

of five. This high rate of mortality is caused mostly because of water-related infectious 

diseases, which are arising from insufficient water availability, in both quantity and quality.xiv 

Water-borne diseases, caused by unsafe drinking water or/and the absence of suitable 

sanitation facilities, are some of the leading causes of death in the developing world.xv 

 

The graphic presented below is showing how bad are the water shortages in many different 

regions, all around the globexvi: 

 

Based on the existing predictions and forecasts, it is safe to conclude, that in the next three 

decades, or by the end of year 2040 at least one in four people are very likely to live in a 

country, which is affected by the constant (in other words, every day), shortages of fresh 

water.xvii We are not far from the moment when the quantity of freshwater is becoming 

insufficient and inadequate in many countries all around the world.xviii In spite of this, 

freshwater is still overexploited and ill- preserved. This is particularly true in the developing 

regions. It is estimated that approximately ninety percent of all wastewater still goes untreated 

into local water streams in the developing and least developed countries. 
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It is also estimated that at the moment, forty-seven countries are suffering from medium 

to high water stressxix and that roundabout, five million deaths a year are occurring because 

of contaminated water.xx More to the point, around only 2.5 percent of overall water reserves 

in the Earth is freshwater, while the usable portion of freshwater is even smaller, or about 

0.01%.xxi The World Health Organization, (hereinafter: WHO), provides rough estimations 

that more than 1.1 billion persons lack access to an adequate water supply. According to the 

WHO the overwhelming majority of these people live in rural areas,xxii while 2.3 billion people 

each and every year suffer from diseases linked to water.xxiii 

 

I would like also to stress out the fact, that the right to access freshwater means more than just 

securing present generations with an adequate access to it. It also comprises means to secure 

and sustain the resource for all, inter alia future generations. 

 

What we can deduct, from the above information is that water is vitally important for 

development. The human right to drinking water is fundamental to life, health, adequate 

standard of living and beyond. The adequate quantity and access to safe drinking water is a 

precondition for the realization of all human rights. As a result of this, it is of no surprise, that 

many contemporary studies state that the overcoming of the growing global water crisis – 

achieving water, food and environmental security simultaneously – is probably one of the 

tremendous challenges for sustainable development.xxiv 
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What exactly is sustainable development, and how important is the availability of water to 

this concept? The so-called concept of sustainable development is found in international 

environmental law as well as in international human rights law. The concept of sustainable 

development does not simply establish a legal justification for a right to access freshwater; it 

also contextually creates a right to it. Furthermore, it also encompasses that freshwater has to 

be sustained for future generations. Sustainable development is a renowned international 

concept. It is proclaimed and mentioned in several international legal instruments, dealing 

with the topics of human rights, economics, and environmental concerns. Despite the fact, that 

the concept itself is not expressly defined it has become an important factor in the 

development of contemporary international environmental law. In time the concept greatly 

influenced third and the fourth generation human rights.xxv 

 

At the present moment, there are several existing, deliberate declarations and general 

resolutions, nonbinding legal instruments and guidelines, which tries to regulate how to use, 

ensure preservation and adequate access to freshwater.xxvi It is important to realize, that there is 

a substantial lack of compact, specific and legally binding instruments that would advance and 

ensure the preservation, usage and access to this common heritage. I believe, that the 

international community has an obligation to address these concerns in more strict, firm and 

well-considered manner and take measures to guarantee equal access to freshwater for all 

people. Some of the necessary measures already exist in current legal instruments relating to 

sustainable development and its sub- principles. Another option to protect the right to water is 

to ground this right, as a customary international law right. As I am going to present in my 

legal research, the international community is already moving in this direction. Thus far, there 

is quite a substantial body of legal documents, commitments, and declarations, demonstrating 

that the state practice (see Part III for more details), necessary for the creation of a customary 

international right to water already exists. 

 

Furthermore, it is possible, to codify the existing measures into a legally binding framework, 

such as the “Framework for Water Management and Preservation” that I am going to propose 

in the last part of this thesis. 

 

We can consider the freshwater as a common heritage of humankind since water runs freely 
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through territorial limits and between countries. Freshwater resources are not constrained 

within the boundaries of one country or region and everyone needs these resources. If 

freshwater is to be further regulated it must be recognized as a common heritage of all 

humankind and not as a natural resource belonging to a specific territorial boundary. 

 

Modern International environmental law deals with freshwater protectionxxvii mainly in areas 

with regard to its overuse and pollution. However, most of the existing regulations and regimes 

concerning water pollution, for example, have been created as an ad hocxxviii response to 

problems with, let us say: particular riversxxix, lakes, and/or other freshwater ecosystems.xxx 

On one hand, as a result of this ad hoc character, preventive measures are generally non-

existing. On the other hand, the measures that are actually available only come into existence 

after the damage to a particular freshwater ecosystem has been done. Before I can continue 

with the examination of the principle of sustainable development in more details, I would like 

to focus the attention of the reader to some important jurisprudence, developed by the 

Permanent Court of International Justice, (hereinafter: the PCIJ) and other international 

institutions. The decisions are taken by the PCIJ and the other international arbitral tribunals, 

as well as the work of the International Law Committee, (hereinafter: the ILC) and private 

organizations, for example the International Law Association, (hereinafter: the ILA) have in 

most of the situations only dealt with concerns relating to the use of freshwater and its 

contamination by pollution. Unfortunately, the number of international environmental law 

rules and regulations, dealing with freshwater management (rules, which are actually 

enforceable) is still very limited. One exception is the currently existing regulations, relating 

directly to pollution – and even here, there is an exemption. These regulations are dealing 

mostly with pollution cases, caused by the so-called diffuse rivers. Moreover, that kind of 

pollution is hard to trace since the pollutants are transported into the water supply in an indirect 

way.xxxi 

 

The “Sustainable Development and the Human Right to Freshwater” thesis begins with the 

introduction of the concept of sustainable development. In the light of this, the logical question 

is, why the sustainable development principle will be examined at the beginning of the Thesis? 

Generally, there are two answers to this question. First of all, I decided to start with this 

particular concept, so that I can explain it in details. I strongly believe that sustainable 
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development is one of the most fundamental international concepts. Furthermore, I will also 

provide examples of the huge importance of the concept of sustainable development in relation 

to the right to access freshwater. Second, after I explore the different aspects of the sustainable 

development principle, I will be able to dive into the vast ocean of information, concerning the 

availability of freshwater as a common heritage of all. Moreover, I will also recapitulate 

several sub-principles which call for the preservation and the sustainable exploitation of any 

freshwater resources. I will take the readers through exiting journey, spanning decades of 

international, legal advancement, including the development of the principles of Equity and 

Common heritage of Humankind. 

 

In the second part of the “Sustainable Development and the Human Right to Freshwater” 

thesis, I will provide examples and explanations how the right to access freshwater exist 

contextually in various international human rights legal instruments. By doing so, I am going 

to argue, that the international community, is moving toward the establishment of the right to 

water as customary international law.xxxii I will also deliberate, why the protection of the right 

to water should not only be ensured through the contextual interpretation of legal documents, 

dealing with the already existing human rights but that the right to water should be separate 

right in itself. In Part III, I will provide some clarification how the existing international legal 

instruments, are contributing toward the creation of customary int. law to water. 

 

International water conferences and forums have vacillated between declaring water a basic 

human need on the one hand, and a human right on the other. For example, later on, I will 

discuss the Mar del Plata Water Conference of 1977. According to the Water Conference final 

act, all people have the right to have access to water in quantities and of a quality equal to 

their basic needs. However, fifteen years later, the Rio Conference emphasized that priority 

has to be given to the satisfaction of basic needs, and made no direct reference to the issue of 

a right to water. The different wording used in many of the international agreements, clearly 

shows how inconsistent is the international community when dealing with the right to 

freshwater and its protection. 

 

Without further ado, let us move to the part, discussing the sustainable development concept. 
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SUSTAINABLE DEVELOPMENT 

 

During the last decades of the 20th century, the human civilization struggled with different 

problems and challenges. However, I would say that there are four main topics, which were 

and still are common interests and ambitions pursued throughout the globe. These topics are 

peace, freedom, economic, social and cultural development, and environment.xxxiii It is only 

in the past four decades that the environment at local and also at international level became 

the main focus of the national and international law, institutions and organizations. 

In the 1970s and 1980s, several international commissions and organizations were created.xxxiv 

Their main aim was to examine and research international problems and pressing social 

problems. Many of these commissions and organizations produced significant documents, 

which were often followed by global conferences. One important and common element of all 

of the documents, produced by these institutions, was the striving to bind together the 

ambitions of mankind and the desire to demonstrate how the striving for one value sometimes 

requires the achievement of other requirements. Sustainable development, with its twin 

emphasis on some of the most important, contemporary issues, namely development and 

environment, is a typical example of such efforts. In the contemporary history, there are three 

fundamental events which created the basis of modern, international environmental law. These 

three events are the Stockholm Declaration, The World Commission on Environment and 

Development, or better known as the Report of the Brundtland Commissionxxxv and of course 

the Rio Declaration. These three groundbreaking papers are all connected, either to 

sustainable development or to its components.xxxvi It is safe to say, that the Stockholm and Rio 

declarations are the main tools which created a broader understanding of the complexity and 

global nature of the world's environmental problems.xxxvii It is important to note the fact that 

none of these documents were binding on states at the time of their adoption. However, I also 

would like to note that, at the present moment, the situation has changed. Some of the clauses 

stipulated in these three documents are considered to be part of the customary international 

law. 

 

One excellent example of a provision that has achieved the status of customary law, through 

state practice,xxxviii is Principle 21 of the Stockholm Declaration, the so-called ('good-
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neighborliness’ or “sic utere”)xxxix. The Principle 21 is reaffirmed again, almost with the same 

words and meaning in the amended form in the Rio Declaration. 

 

The Stockholm Declaration 

 

The Stockholm Declaration "is generally regarded as the foundation of modern international 

environmental law," and was the first major event legitimizing environmental policy as an 

international issue. Even more importantly, the Stockholm Declaration used wording 

recognizing that human beings are only one element in a greater ecosystem. The Declaration 

also seemed to acknowledge that human activity must inevitably be limited by ecological 

constraints. Furthermore, the Stockholm Declaration acknowledged a human duty to nature. 

 

Brundtland Report 

 

The most common definition of the concept of sustainable development was established in 

the Brundtland Report. The Report was made in 1987 by the World Commission on 

Environment and Development (hereinafter: the WCED or the Brundtland Commission). 

Unlike the Stockholm Declaration, for example, the Brundtland Commission, placed the 

concept of sustainable development on the top of its priorities and goals. With the creation of 

the Brundtland Commission Report, some important and influential changes took place. 

Relying and using the conclusions and documents produced by the 1972 Stockholm 

Conference on the Human Environment and in the 1980 World Conservation Strategy of the 

International Union for the Conservation of Nature, the Brundtland Commission started its 

work, trying to achieve union between environment and development, instead of just focusing 

on developmental problems and needs and environmental issues in terms of environment 

versus development.xl 

Taking radically new approach, the Brundtland Commission concentrated its work and 

affords to create a solution, which could successfully combine environmental norms and issues 

with the need for development, in policies, strategies and programmes. 
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The WCED which created the report was chaired by the Norwegian Prime Minister, G.H. 

Brundtlandxli and it developed one of the most popular definitions, answering the question, of 

what exactly is sustainable development: “The development that meets the needs of the present 

without compromising the ability of future generations to meet their own needs.”xlii xliii 

 

The above-mentioned definition, stated by the Brundtland Commission, comprises two 

typical conceptions: 

 

The first consideration is connected with, the so-called concept of ‘needs’. The “needs” in this 

situation are generally, the particular essential needs of the world’s poor to which main 

priority must be showed. The second conception deals with, the idea of the limitations imposed 

by the state of technology and social organization on the environment’s ability to meet present 

and future needs.xliv Generally speaking, according to the Brundtland Commission, natural 

resources must not be used and exhausted only by a small number of already industrialized, 

developed countries. The Commission also promoted the view, that the developing states have 

the right to use natural resources on an equal basis with the states that are already developed. 

To say it in other words, in addition to the access to natural resources, people from all around 

the world need equal chance to produce and consume these natural resources in a way that 

can satisfy their needs.xlv 

 

It is also important to note, that the definition of sustainable development, provided by the 

Brundtland Commission, is more an aim than means to an end. This is the indispensable core 

of the concept, the facilitation of human development in harmonization with the needs of the 

environment and of future generations. The Brundtland Report also provided an additional 

explanation of sustainable development concept. According to the Report, in its essence, the 

sustainable development principle is a process of change. During this process, the exploitation 

of resources, the administration of investments, the specialization of technological 

development, and institutional change are all in harmony and enhance both current and future 

potential to meet human needs and goals.xlvi Taking into consideration the fact that the 

freshwater is one of the most vital human needs, the right to freshwater is therefore implicitly 

incorporated in the Brundtland Report. Sustainable development is, in essence, a general 

concept and as a result of its nature, the concept needs the support of other different sub-
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principles. Such principles are, for example, the principle of the common but differentiated 

responsibilities, the common heritage of humankind, equitable and reasonable utilization, and 

inter-generational equity. In time, these additional sub-principles are becoming an inseparable 

part of the “main” concept of sustainable development. The additional principles also define 

and clarify the sustainable development and aid the aim as means to an end. I will briefly 

discuss some of this additional sub-principles and their relation with the sustainable 

development concept in Part II of this thesis. 

 

In time, the concept of sustainable development has changed from its first appearance in the 

Brundtland Report. In 1982, the United Nations member states adopted a new list of 

principles, which enumerated new duties and rights necessary for environmental protection. 

This new charterxlvii was called World Charter for Nature and its main goal was to establish 

five "principles of conservation by which all human conduct affecting nature is to be guided 

and judged." The renewed interest in the principle of sustainable development and its 

significance was clearly evidenced in the years, following the adoption of the World Charter 

for Nature. Less than a decade after Thirty- Seventh UN Session, the UN Conference on 

Environment and Development adopted several documents, each one of which proclaimed 

various definitions and explanations of what exactly is sustainable development and how to 

achieve it. One of these documents was the Rio Declaration.xlviii 

 

Rio Declaration and Agenda 21 

 

The Rio Declaration supposedly intended to develop on the rights and obligations, which were 

first addressed in the Stockholm Declaration. In reality, however, the Rio Declaration served 

to unravel the main principles established in Stockholm by pushing an agenda of state 

sovereignty and economically motivated development.xlix 

 

The policy shift between the Stockholm and Rio Declarations could be explained as a result 

of differing interpretations of international environmental standards and responsibilities 

between developed and developing countries. Professor David Fidler calls this different 

interpretation, "the bitter politics of North-South relations". According to professor Fidler " 
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tensions between developed and developing countries mark the politics of [many] 

international environmental problem[s] and create a difficult milieu in which to protect the 

environment."l 

 

It is interesting to note, that the “Rio Declaration smothers international environmental law 

and policy by merging it, as it were, with international economic law and development law."li 

Another important aspect, concerning The Rio Declaration, which I would like to examine is 

the fact that the Rio Declaration does not import the term "international environmental law". 

In lieu of this the Declaration refer to "sustainable development", and actually warns that, in 

the future, environmental considerations will have to be balanced with developmental ones.lii 

 

This particular tension between environmental protection and the right to develop is also 

evident in the tension between the obligation not to cause harm and the right to reasonable and 

equitable use, which we saw in the context of the law of international watercourses. Moreover, 

the fact that any environmental obligations placed on states will be diluted or neutralized by 

these rights makes it very difficult to compel any uncooperative state to conserve its freshwater 

resources. 

 

Today the Rio Declaration (hereinafter: the Declaration),liii on Environment and Development 

is considered as the guiding and authoritative international authority on sustainable 

development. The Convention was adopted using the model of the Stockholm Declaration of 

1972. In reality, it was made as a response to a request of the UN General Assembly to stop 

and turn round the disturbing patterns of environmental destruction “in the context of 

increased national and international efforts to promote sustainable and environmentally 

sound development in all countries”.liv 

 

Before we shift our attention to the Gabcíkovo-Nagymaros Project case, I would like to 

highlight the fact that in a manner similar to the Stockholm Declaration, the Rio Declaration 

does not contain any definition of sustainable development. Instead of this, the Rio Declaration 

incorporated different elements of sustainable development. These elements of sustainable 

development are incorporated in the twenty- seven principles established by the Rio 

Declaration. It is not going to be exaggerated to say, that the concept of sustainable 
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development seems to underline and influence the entire Rio Declaration and the negotiations 

that led to its adoption.lv A good example of an element of the sustainable development 

concept, which was included in the Rio Declaration is the Principle 4. Principle 4 of the Rio 

Declaration on Environment and Development provides that "[i]n order to achieve 

sustainable development, environmental protection shall constitute an integral part of the 

development process and cannot be considered in isolation from it."lvi 

 

The U.N. Conference on Environment and Development also incorporated in its final 

document the precautionary principle and the environmental impact assessment procedure.lvii 

Both of these principles are considered as important instruments for achieving the full potential 

of the sustainable development principle.lviii 

 

Using and expanding the framework established by the Brundtland Report, negotiations that 

led to the adoption of the Rio Declaration were held between as many as 200 governments and 

over fifty inter-governmental and non-governmental organizations. Different conventions, 

resolutions and approaches were negotiated on fundamental problems in relation to the 

climate change, biodiversity and deforestation. All of the negotiations that were held, led to 

the adoption of two multilateral treaties, which then were open up for signing, namely the 

Framework Convention on Climate Change and the Biodiversity Convention. Furthermore, 

non-binding document, called “the Forest Principles” was adopted by delegates, as well as the 

- earlier mentioned - also non-binding but extremely important Rio Declaration. The 

Declaration contained twenty-seven Principles on Environment and Development and a so-

called Agenda 21.lix The main goal of Agenda 21 was to be used as a blueprint for sustainable 

development. Up to the present moment, Agenda 21 is still one of the most elaborate and 

explicit schemes, delineating what would be required from member- states and international 

organizations on an international scale, in order to achieve environmental and developmental 

objectives.lx Before we can continue, I would like to point one very important note. Agenda 

21 is uppermost a policy scheme. It was designed with the main goal to battle environment 

and development issues for the upcoming decades. Agenda 21 actually called for ‘a balanced 

and comprehensive state of international law in the field of sustainable development (...) 

giving special attention to the delicate balance between environmental and development 

concerns.lxi I would like also to state, that Agenda 21 acknowledge that the path to sustainable 
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development requires constant and well-coordinated effort by many different players. 

According to the Agenda, such actors includes governments, industries, and citizens. 

 

The UNCED in Rio de Janeiro led to: 

- An increasingly growing corpus of environmental law; 

- A large number of treaties; 

- Emerging law-principles and 

- Environmental legal decisions. 

 

Moreover, Mr. Schrijver stresses out that, “it seems as though international development law 

has stagnated and poverty-combat and Third World development, as set up by the UN after 

World War II, are withering”.lxii But can we actually separate the desire for development, from 

the environmental issues, which can be caused by the extensive development and 

industrialization efforts, undertaken all around the globe? In my opinion, it is difficult, if not 

even impossible, to separate development from the consumption of the environment. The most 

alarming result of the overuse of the natural resources is that some of the damage to the 

environment is an inevitable and irreversible consequence of development.lxiii Thus, it does not 

automatically follow that sustainable development primarily deals with environmental 

protections. Lowe notes: “not all aspects of the law relating to sustainable development are 

necessarily relevant to the protection of the environment, nor do all aspects of international 

environmental law concern sustainable development.”lxiv 

 

It is interesting for me, that since the concept of sustainable development is implicit in its nature 

and articulation, it is expressed in a versatile manner in the different international legal 

instruments. However, when we compare these instruments contextually, the meaning of the 

principle of sustainable development is not that diverse. 

 

So for example, despite the fact that the Rio Declaration, did not provide explicit definition 

about sustainable development, the explanations stipulated in the Declaration’s 27 Principles 

are quite similar to the interpretation of what is sustainable development, included in the  
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Framework Convention on Climate Change. In the Framework Convention on Climate 

Change, sustainable development is set forth both as a right and as an inspiration of parties 

involved. The Kyoto Protocollxv and Agenda 21 further elaborated on the principle of 

sustainable development. 

 

The principle of sustainable development has evolved significantly since it first appeared in 

the Brundtland Report. For example, in The Hague Declaration on the Environment,lxvi the 

right to live in dignity was furthermore expressed. Another international document, dealing 

with the principle of sustainable development is the Framework Convention on Climate 

Change. The Convention, clearly established the sustainable development as a right but also, 

which is quite interesting, as an inspiration of the delegations that were involved in its 

adoption. Furthermore, the International Court of Justice (hereinafter: the ICJ) also examined 

the concept of sustainable development on several different occasions. One of the leading 

cases on the matter is the Gabcíkovo-Nagymaros Project case. In the following paragraphs, I 

would like to examine this particular case in more details, due to its tremendous importance. 
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Gabcíkovo-Nagymaros Project case 

 

In the Gabcíkovo-Nagymaros Project caselxvii, The ICJ clearly addressed the concept of 

sustainable development. The final verdict and particularly Judge Weeremantry Separate 

Opinion have further strengthened legal justifications concerning the principle of sustainable 

development. 

 

In this groundbreaking case, the ICJ reached the conclusion that “This need to reconcile 

economic development with protection of the environment is aptly expressed in the concept of 

sustainable development.”lxviii Furthermore, in his Separate Opinion , Judge Weeremantry 

stated that the concept of sustainable development has a normative character as far as it 

comprises a principle which allows for the balancing between environmental concerns and 

concerns regarding economic development.lxix Judge Weeremantry also reached two 

additional and extremely important conclusions. First that “The principle of sustainable 

development is thus a part of the modern international law by reason not only of its 

inescapable logical necessity but also by reason of its wide and general acceptance by the 

global community.”lxx And second, that sustainable development was seen as an erga omnes 

obligation.lxxi 

 

As we can see from the ICJ jurisprudence, as well as from the existing legal instruments, 

such as the Rio Declaration and the Framework Convention on Climate Change, the 

principle of sustainable development had gone through a great metamorphosis since the 

early 80s. It is clear that the principle of sustainable development is not just a concept, 

but the international legal actors are considering it to be a legal principle. Furthermore, I 

would like to state in good conscience that each component of the principle of sustainable 

development interrelates with a number of different sub-principles in the area relating to 

the law of sustainable development.lxxii Furthermore, I believe that in the future those 

interrelations will further be recognized as constituting a general principle of 

international law. 

 

And again, as in the previous part of the thesis, we are considering the future. How can the 
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international community further strengthen the sustainable development principle? What will 

be needed in order for sustainable development to establish a comprehensive and efficient 

means for international co-operation in relations to the access and sustainability of freshwater? 

One possibility to do this is if the existing requirements established by the sustainable 

development principle are advanced, with the main aim to meet current and future needs of 

all people in accordance with increasing globalization. For example, currently, the existing 

international law which is dealing with the principle of sustainable development requires only 

the minimum standard for international co-operation. There are a number of reasons for the 

establishment of such a minor requirement. Probably the most important reason is that such a 

requirement from the States must be politically acceptable, as well as respect for other existing 

concepts, like the States sovereignty principle and the right to self-determination. However, 

more is needed and a greater cooperation between the states, non-governmental organizations 

and the general public is required. 

 

The past, current and the future possibilities for the development of the Sustainable 

development principle, clearly indicates, that the principle’s main goals are to ensure equitable 

and sustainable use of natural resources in accordance with human needs. As I previously 

mentioned, the freshwater resources are not just natural resources, but they are a vital and 

indispensable element for all life forms. Because of this, it is imperious to consider the 

freshwater resources and the access to them as a most fundamental concern in relation to 

sustainable development principle. 

 

EQUITY PRINCIPLES 

Generally speaking, “equity” could be examined in the context of adapting law to a particular 

set of circumstances or choosing between different interpretations of the law. The main goal 

when applying this principle is to fill the gaps in the laws as well as to provide a good reason 

for not applying unjust laws.lxxiii Of course, as one could imagine, the concept of equity was 

also examined by various international and national court. In the Diversion of Water from the 

Meuse case,lxxiv Judge Hudson clearly stipulated in his separate opinion that the principle of 

equity had been a part of international law for a long time.lxxv Furthermore, in the case of 

North Sea Continental Shelf, the ICJ judges based their final decision “...in accordance with 
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equitable principles...”lxxvi The concept of equity has thus often been discussed and used by 

international arbitration and relied upon to mitigate inequities. Before I continue with the next 

equity principle, namely the Equitable and Reasonable Utilization principle, I would like to 

state that the principle of Equity was further strengthened and examined in the 1982 Law of 

the Sea Convention, Article 59. Article 59 stipulated that conflicts are to be resolved on the 

basis of equity and Article 74 referred again to an equitable solution of arguments another 

case, dealing with the principle of Equity is the Case Concerning the Frontier Dispute.lxxvii 

During this particular case, the International Court of Justice stipulated that the frontier line 

of the river Soum should divide the pool equally, thus relying on the concept of equity once 

again.lxxviii 

 

Equitable and Reasonable Utilization principle 

The concept of equitable and reasonable utilization come out as a usefully tool of dispute 

resolution between watercourse States. The principle of equitable and reasonable utilization 

could be located in Article 5 of the UN Convention on the Law of the Non-Navigational Uses 

of International Watercourses (hereinafter: the Water Courses Convention or the 

Convention).lxxix  I would like, to discuss the convention in some details, due to its prominent 

position on the international arena. It is important to note, that the Watercourses Convention 

is the result of more than twenty years of work by the International Law Commission 

(hereinafter: the ILC).lxxx  Some of the Convention’s articles, such as Article 10, has a lengthy 

historical background dating back to the early discussion within the International Law 

Commission (ILC). This was at the time, before the final parameters of the draft Convention 

were agreed upon.lxxxi Although one of the factors for determining equitable and reasonable 

utilization in Article 6 of the Convention relates to “the social and economic needs of the 

watercourse States concerned”, there was concern within the ILC Drafting Committee about 

the absence of a priority principle concerning the list of those relevant factors. To address this 

matter, the Committee suggested that, among the factors to be taken into account in resolving 

a conflict between uses, special attention should be given to the supply of water needed to 

sustain human life, including drinking water or water required for the production of food.lxxxii 

This interpretation was accepted by the Working Group and as a result, the Group added the 
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following statement of understanding regarding article 10 (2): “In determining “vital human 

needs”, special attention is to be paid to providing sufficient water to sustain human life, 

including both drinking water and water required for production of food in order to prevent 

starvation.” Consequently, the United Nations Watercourses Convention does not directly 

address the problem of the human right to water. Instead of this, it confined its concerns to the 

issue of “vital human needs”. In its work, the ILC not only used some of the already existing 

international laws but also developed some new laws when drafting the Convention.lxxxiii As I 

previously mentioned, in the famous Gabcíkovo-Nagymaros case, the ICJ referred to 

equitable and reasonable sharing of the resources of an international watercourse as a basic 

right. Article 10 of the International Watercourse Convention stipulates that: “In the absence 

of agreement or custom to the contrary, no use of an international watercourse enjoys inherent 

priority over other uses.” Moreover, the convention clearly established that “in the event of a 

conflict between uses of an international watercourse, it shall be resolved with reference to 

articles 5 to 7”, with special regard being given to the requirements of vital human needs. One 

of the most important aspects of the Water Courses Convention, in my opinion, is the fact that 

the Convention clearly recognizes that an access to water must fall under the category of vital 

needs in particular in connection to human development. In the Statement of Understanding 

affixed to the Convention, it determines inter alia vital human needs, by paying special 

attention to the need for an access to freshwater, which includes drinking water as water for 

food production.lxxxiv I do believe, that this particular wording not only shows dedication to 

sustain freshwater supplies but it is also a strive to uphold human rights in regards to secure 

all the access to freshwater. 

 

Common Heritage of Humankind 

The “common heritage of mankind” or in other words the common heritage of humankind or 

humanity is a relatively new concept. It represents the notion that certain global commons or 

elements, which can be considered as beneficial to humanity as a whole, must not be unilaterally 

exploited by individual states or their nationals. This protection against over-exploitation also 

includes actions undertaken by corporations or other entities. The general notion of the 

“common heritage of mankind” is that these shared resources should be rather exploited under 

some sort of international arrangement or regime for the benefit of mankind as a whole. It is 
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important to highlight the fact, that the concept of common heritage has a double meaning. 

First, the concept could refer to all living and non-living resources of nature and second this 

concept can be understood in the context of the entire Earth’s environment.lxxxv The 

promulgation of certain areas as the common heritage of humankind set up a new form of a 

territorial regime. For example, The Declaration of Principles Governing the Seabed and Ocean 

Floorlxxxvi  stipulates that the areas in question and the resources located in this area are the 

common heritage of all humankind. This idea was further developed in the Law of the Sea 

Convention, in Articles 136 and 137.lxxxvii The Law of the Sea Convention states that no 

sovereign or other rights are to be recognized in relation to the area, and that exploitation of 

this area must be conducted in accordance with the rules and structures found in the convention 

itself.lxxxviii In order to explain the concept of Common Heritage of Humankind better, I would 

like to provide another example of such heritage. Common heritage of humankind is 

considered to be also the moon and other celestial bodies. This notion was established in the 

Agreement Governing the Activities of States on the Moon and Other Celestial Bodies,lxxxix as 

well as, the Treaty on Principles Governing the Activities of States in the Exploration and Use 

of Outer Space, including the Moon and Other Celestial Bodies. All of these legal documents 

have common provisions, namely that they all recognize the common interest of all in the 

progress of the exploitation and use of outer space for peaceful purposes. Similarly to the 

concept of res communes these particular areas are incapable of national occupation. 

 

It is important to realize, that the legal status of the concept of the common heritage of 

humankind is still a long way from being clearly and unambiguously established. On one hand, 

the Moon Treaty that I mentioned in the previous paragraph, has only the bare minimum 

of ratificationsxc and on another side, the Law of the Sea Convention has not been in force for 

long.xci Regardless of this, the principle of the common heritage of humankind clearly 

exemplifies the special position of global commons and thereof calls for an international 

administration. Another good example of the codification of the principle of the common 

heritage of humankind can be found in the African Charter on the right to development 

(hereinafter: the African Charter).xcii Article 22 of the African Charter discusses the principle 

of the common heritage of humankind and the result of this is that the principle does also exist 

at a national level. It is most unfortunate, that the principle of the common heritage of 

humankind is not therefore included in the most recent international treaties and document, 
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such as the treaty on climate change, biodiversity and in particular to freshwater resources. 

Instead, there has been a constant pattern just to refer to the principle of common concerns and 

not to actually incorporating the principle in the actual treaties. As Antoinette Hildering notes 

in her writings, “water seems well suitable for being considered a common heritage of 

humankind”. The result of such notion is that the general allocation of freshwater resources is 

brought in line with the sustainable development principle. Another reason to consider the 

sustainable use of water as a global issue and common heritage of humankind, which demands 

administration beyond that of a single state is the simple reality that most of the freshwater 

resources are passing through various countries and across the national borders, for example, 

rivers and groundwater as lakes. When we think about it, maybe it would be a better approach, 

in order to develop an administration (capable of dealing with transnational waterfowls), that 

States would share more of the burdens and benefits, as a common concern of humankind. The 

building up of a stronger awareness of the concept of common heritage of humankind is 

capable to inspire even further the involvement of the international community to provide all 

people access to water as a stronger awareness towards its sustainability. This would certainly 

not be an easy task. One of the main reasons for this is probably the fact that in modern times 

the international legal arena operates and exists on the basis of the concepts, such as 

sovereignty and territoriality. These two concepts are capable to cause divers complications in 

different manners. But let us imagine for a moment that freshwater resources were universally 

viewed as a common heritage of humankind within the international legal plain. If this is, in 

fact, the reality the concepts of sovereignty and territoriality would have to be altered 

drastically. It could even create an obligation for the developed countries which have enough 

freshwater supplies to share with less fortunate countries. Some would say that “water as such 

is not at the present often specifically classified as one of the issues the concept of the common 

heritage covers.”xciii However, I do not share this view, or at least I do believe that it will change. 

In my view, the international relations and positions are like water – they are constantly moving 

and shifting. Given enough time an increased necessity to manage water in a sustainable 

manner without compromising the free access to it, might inspire the international community 

to intertwine and further develop this concept in relations to sustainable development, in 

particular to the right to access freshwater. Perhaps, it is not just a dream, to imagine that one 

day, possibly in our own lifetime, the global hydrological cycle will be regarded as a common 

heritage of humankind and moreover as an integral part of sustainable development. Thus 
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freshwater has to be recognized and accepted as a global good by the international community 

in general and this will result in establishing firmer obligations and duties upon it. The goal 

of these obligations will be to provide all humankind with freshwater for generations to come 

in an equitable manner. 

 

Sovereignty over Natural Resources 

When we are speaking about the state sovereignty over natural resources, it is important to 

understand that the contemporary International law is based on the idea of the sovereign 

State.xciv The result of this idea is that the States are based upon the concept of sovereignty. This 

concept proclaims the supremacy of the State as a legal person. Sovereignty itself is based upon 

the fact of an existing territory since without territory a legal person cannot exist as a State. 

Generally speaking, the principle of the state sovereignty is based on the notion that, each 

state has exclusive jurisdiction within its territory and people to: 

- adopt laws (legislative sovereignty) 

- enforce them 

- administer the territory 

- judge disputes that arise therein 

- exclude other states from exercising 

- sovereign rights (unless agreed on by contract) 

The concept of the territory consists of islands, islets, rocks, and ocean reefs.xcv The 

application of the sovereignty principle into the field of environmental matters is much older 

than the Stockholm Declaration. Initially, the sovereignty principle was based upon the 

principle of permanent sovereignty over natural resources. This concept was formulated in 

various resolutions of the UN General Assembly, most of them adopted after the year 1952. 

Some of these resolutions are the: 

- G.A. Res.523 (VI), Integrated Economic Development and Commercial 

Agreement;xcvi 

- G.A. Res. 626 (VII), Right to Exploit Freely Natural Wealth and Resourcesxcvii 
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- G.A. Res. 837 (IX), Recommendations Concerning International Respect for 

the Right of Peoples and Nations to Self-Determinationxcviii 

Of course this not a complete list with all of the UN resolutions concerning the sovereignty 

over natural resources. However, these three resolutions are a good example, about the early 

formulation of this principle. 

 

As the time passed, the concept of sovereignty was also fleshed out in the case law of a number 

of international and national courts. A good example of such case law is the Island of Palmas 

Case.xcix This case was brought before the Permanent Court of Arbitration. In his opinion, Judge 

Huber stipulated that: “...sovereignty in relation to a portion of the surface of the globe is the 

legal condition necessary for the inclusion of such portion in the territory of any particular 

State.” Following the years after 1952 UN General Assembly adopted an extremely important 

resolution, which expressed the “right of the peoples and nations to permanent sovereignty 

over their natural wealth and resources must be exercised in the interest of their national 

development of the well-being of the people of the State concerned.”c This particular resolution 

addressed matters concerning de-colonization, recognizing former colonies rights over their 

natural resources, such as freshwater. The principle of sovereignty over natural resources is 

also grounded in the Rio Declaration, Principle 2. Principle 2 clearly stipulates that nationals 

have the sovereign right to exploit their own resources pursuant to their own environmental 

and developmental policies, with the clause that they have to ensure that they do not harm the 

environment.ci  This principle expresses not only a right belonging to the State but also 

expresses such a right belonging to its nationals, that is an individual right. The difficult process 

of balancing the notion of States sovereignty over freshwater, when the water resource is an 

international watercourse (let’s say river, passing between the borders of several states) is 

further addressed by the Watercourses Convention. Watercourses Convention and Article 5 

in particular, address this issue, mostly because of the fact that watercourse States are entitled 

to utilize an international watercourse in their respective territories. However, this must be 

done in an equitable and reasonable manner.cii As the reader probably notice, I mentioned on 

several occasions the term “watercourses”. Here is the time to provide some explanation of 

what exactly are the “watercourses”. Generally, international watercourses are systems of 

surface water and ground waters which are located in more than one state. This definition is 

provided not only in the Watercourses Convention, Article 2 (a) and (b) but also in the Article 
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1(1) of the Convention on the Protection and Use of Transboundary Watercourses and 

International Lakesciii Usually such watercourses form one single water resource, which flows 

into a common terminus. The reference to an equitable and reasonable manner refers to the 

sub-principle of sustainable development of equitable and reasonable utilization and 

therefore refers to both present and future generations of all humankind. A great deal of 

confusion has occurred regarding the international watercourses throughout history, in 

particular in regards to river basins.civ The Customary international law has tried to quell this 

confusion by developing rules with regards to the concept of equal riparian rights to 

international rivers. One such attempt can be found in the case relating to the Territorial 

Jurisdiction of the International Commission of the River Odercv In the famous decision, taken 

in this case, the judges from the Permanent Court stated that: “...This community of interest in 

a navigable river becomes the basis of a common legal right, the essential features of which 

are the perfect equality of all riparian states in the user of the whole course of the river and the 

exclusion of any preferential privilege of anyone riparian state in relation to the others.”cvi 

One could ponder why the principle of state sovereignty over watercourses is so important. 

The question is vast and complicated and I will not discuss it in a lot of details. The important 

bit of information is the fact that sovereignty of States over its natural resources has been 

considered important in order for them to implement the right to access freshwater. However, 

the fact that a given State exercises its right of sovereignty over freshwater resources does not 

automatically guarantee that the people will have access to the water resource. This is the exact 

reason why a close attention is paid to the significance of water being used in the interest of 

the people of a State. Such effort can be found in the Declaration on Permanent Sovereignty 

over Natural Resources,cvii as in Articles 2 and 7 of the Charter of Economic Rights and 

Duties, as well as in Article 21 in the African Charter.cviii Such requirements have to be the 

qualifications of State’s sovereignty over natural resources, such as freshwater. Moreover, that 

particular qualification could be further developed into an international co-operation amongst 

the global community, as a common heritage of all humankind. There are some legal obstacles 

in regards to freshwater to be considered as a common heritage of all humankind. It is stated 

in the Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and 

the Protection of Their Independence and Sovereignty that no State has the right to intervene, 

directly or indirectly, for any reason in the internal or external affairs of any other State. This 
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idea was further reaffirmed in the Declaration of Principles in International Law Concerning 

Friendly Relations, with the stipulation that not only was such demonstration condemned, but 

they were held to be in violation of international law. In the Preamble to the Convention on the 

Prevention of Marine Pollution by Dumping of Wastes and Other Matter it is recognized that 

States have in accordance with the Charter of the United Nations and the principles of 

international law, the sovereign right to exploit their own resources pursuant to their own 

environmental policies, as the responsibility to ensure that activities within their jurisdiction 

or control do not cause damage to the environment of other States or of areas beyond the 

limits of national jurisdiction. The conclusion that can be drawn from all of the information 

presented above, is that it is implied that the sovereign right of a State to exploit their natural 

resources is not an absolute right. The relevant case law, supporting this argument is the 

Channel case. In this case the ICJ declared clearly, that the alleged right of intervention was 

the manifestation of the policy of force and that this policy do not have a place in international 

law. The need for respect and preserve territorial unity and territorial integrity in regards to 

natural resources, in particular, water resources, was also reaffirmed in the General Assembly’s 

resolution No. 63/201. One of the main challenges facing the international community 

therefore, is the adequate balance between development and environmental protection as well 

as the matters relating to freshwater, which are by no means an exception. These challenges 

underline the contradicting interests created by the principle of States sovereignty and the need 

for international co-operation. As a result of this, I would like to conclude, that the concept of 

common heritage of humankind in reference to sustainable development has to prevail and 

the concept of State sovereignty has to take a step back, or simply put to recoil. In Part III of 

this thesis, when proposing the hypothetical “Framework for Water Management and 

Preservation”, I will make this argument again. In order to establish international and binding 

treaty, regulating the right to water and the equal access of freshwater, the international 

community needs to set aside some of the old concepts of international law, such as the 

principle of sovereignty. This must be done, in order for the community to be able to change 

the existing statuesque and developed new, more modern binding document, reflecting the 

growing water crisis. 
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PART II 

 

HUMAN RIGHTS AND THEIR RELATIONSHIP WITH THE 

SUSTAINABLE DEVELOPMENT PRINCIPLE 

Human Rights in a nutshell 

Before we proceed with the discussion of the various Human Rights, relating to the 

Sustainable development, I would like to discuss what exactly Human Rights are. It seems 

like an easy question to be answered, however, defining human rights remains notoriously 

difficult and in itself consist of a vast and deep ocean of legal writings, documents, declarations 

and discussions. Basic definitions state that “every human being, in every society, is entitled to 

have basic autonomy and freedoms respected and basic needs satisfied.”cix Jack Donnelly 

offered the following definition ‘the rights of man’ are literally the rights that one has because 

one is human.” Another author Maurice Cranston states that human right is “a universal moral 

right, something which hall men everywhere, at all times ought to have, something of which 

no one may be deprived without a grave affront to justice, something which is owing to every 

human being simply because he is human.”cx  

It is most unfortunate that, the gap between those and other noble ideals what constitutes 

human rights and the reality of substantive commitments and entitlements has still quite wide. 

Gross violations of human rights are widespread, even in countries that are parties to 

international human rights treaties and conventions protecting the human rights. State 

sovereignty has often been posited as existing in conflict with human rights and has been 

mobilized in defense of a state’s prerogative not to provide meaningful protection to such rights, 

or sometimes to supersede the obligations to implement human rights instruments.cxi What is 

undeniable, however, is the fact that the relationship between human rights and sovereignty 

has undergone some significant changes during the last two decades. The difference 

between matters that are within the exclusive domestic purview, and those that are within the 

realm of the international community’s concerns, is no longer so significant.cxii Furthermore, 

the slow but steady progress in the direction of the recognition by the global of human rights 

and their relevance to an ever-increasing number of areas that were hitherto considered 
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unrelated to human rights, should encourage a belief that the adherence to human rights 

standards, and the increase in their substantive implementation, will also grow in time. In the 

following paragraphs, I will discuss and analyze the concept of the human right to water and 

their application in the context of sustainable development. The thesis will examine the 

evolution of the international legal regime for human rights, paying particular attention to the 

International Covenant on Economic, Social and Cultural Rights, and the International 

Covenant on Civil and Political Rights. A separate paragraph will examine the General 

Comment the Committee on Economical, Social and Cultural Rights and its work regarding 

the human right to water. 

 

Right to water 

When we are discussing the right to water, it is important to note that, the actual definition 

and meaning of the concept of a “right” can be quite equivocal sometimes. This is mainly due 

to the vast differences in the judicial systems around the world and the interpretation of the 

international law. For you, the readers, it is important to take a note, that some rights are 

intended to be enforceable through binding commitments (for example, documents, 

frameworks, directives), while others rights only proclaim an aim or some sort of goal.cxiii The 

concept of human rights is most commonly associated with the period after World War II. 

The horrors of the World War II and the uncertainty during the following Cold War, motivated 

governments from all over the world to strive to solve their differences in a peaceful and more 

amicable way. The concept of human rights is now an established legal term, human rights 

are now intertwined (one way or another) into different aspects of our life. Besides I am 

confident, that it will develop and progress even further with every passing year. The 1948 

Declaration of Human Rights (hereinafter: the UDHR)cxiv clear the way for the adoption of the 

ICCPR and the ICESCR – two of the most fundamental documents existing today, on the 

field of social and economic rights. Today, human rights such as: 

• The right to food; 

• The right to a decent environment and 

• the right to development is considered as third generation human rights, consisting of 

civil and political rights and consequently economic, social and cultural rights.cxv  

On the other hand, the right to access fresh water is relatively new. This particular right is based 
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upon human rights and further supported by the principle of sustainable development and its 

sub-principles. For example, the right of access to water is affirmed and recognized as a right 

in the Report of the United Nations Water Conference, Mar del Plata.cxvi The Mar del Plata 

Report, clearly stated that “...all people have the right to drinking water in quantities and of 

quality equal to their basic needs...”cxvii The groundbreaking Mar del Plata Report became the 

cornerstone for the adoption of the International Drinking Water Supply and Sanitation 

Decade.cxviii Following these developments, the UN General Assembly declared the year 2003 

as the International Year of Freshwater.cxix 

 

Inspire of all these efforts and the legal developments in the last two decades, there are still 

more than one billion people, that do not have access to sufficient and clean drinking water 

and approximately three billion people still do not have access to adequate drainage and 

sanitation.cxx Taking into consideration the ever-growing Earth’s population and our constant 

overexploitation of freshwater in order to survive, additional steps, needed to be taken in order 

to protect and preserve the fresh water resources. One such step was taken in the year 2002. 

During the World Summit on Sustainable Development in Johannesburg, South Africa, the 

importance of freshwater for sustainable development was fully recognized.cxxi One of the 

most important commitments undertaken by the signatory states was to reduce in half, by the 

year 2015, both the number of people without access to safe drinking water and the number of 

people who do not have access to basic sanitation. This particular commitment was a 

reaffirmation of the Millennium Development Goals. 

 

Still, despite the fact that the commitments stipulated during the Summit, highlighted the 

importance to access freshwater by States, I am sad to report, that there is still a lack of legally 

binding instruments that can enforce these right. Although there exists somewhat – developed 

body of international rules in regards to preventative measures relating to pollution in fresh 

water, measures regarding rivers, lakes, groundwater and reservoirscxxii, there is almost no 

international legal instruments such as treaties on matters concerning access and sustainability 

of freshwater.cxxiii Furthermore, the existing bilateral and regional rules have emerged for 

geographical and political reasons. The main reason for this, is a simple fact, that nearly one- 

half of the world’s river basins are shared by two or more countries, which have called for 

international law in accordance with concepts as friendly relations and State’s sovereignty over 
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natural resources. 

 

Despite, that there is no explicit or concrete right to water, in any of legal instruments that I 

mentioned in the above paragraphs, in my opinion, the right to water is becoming more accepted 

and acknowledged by the international community and the United Nation bodies. For example: 

in its General Comment the Committee on Economical, Social and Cultural Rights (hereinafter: 

CESCR),cxxiv made a great and long-lasting contribution to the principle of the right to water. 

Before I could continue with the next part of this Thesis, namely “Right to Life”, I would like 

to briefly examine the Committee on Economical, Social and Cultural Rights and its work 

in the field of the “Right to water”. 

 

The CESCR and the Right to water 

The Committee on Economic, Social and Cultural Rights (CESCR) is the body of 18 

independent experts that monitors implementation of the International Covenant on 

Economic, Social and Cultural Rights by its States parties.cxxv 

 

In its General Comment, the CESCR acknowledged the right to water as a human right and as 

a result of this acknowledgment the Member States have to arrange this right in reporting 

procedures on economic, social and cultural rights. Indeed, the Comment does not simply 

determine the right to water, it additionally state obligations upon the Member States to protect, 

respect and implement the right to water.cxxvi The General Comment clearly proclaimed that: 

“Water is a limited natural resource and a public good fundamental for life and health. The 

human right to water is indispensable for leading a life in human dignity. It is a prerequisite 

for the realization of other human rights...”cxxvii In addition to this, in Paragraph 2 of the 

Comment, it is also stipulated that everyone is entitled to water, which has to be, acceptable, 

safe, accessible, sufficient and affordable. 

 

However, probably the most important contribution of the CESCR is the fact that, in its 

General Comment the Committee underlined the interrelationship between the right to water 
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and other human rights. The CESCR defined the right to water as interrelated to the right to 

the highest attainable standard of health, which is stipulated in Article 12 of the ICESCR;cxxviii 

and the right to an adequate standard of living, stipulated in Article 11 of the ICESCR.cxxix It 

is interesting to note, that the CESCR also provided an additional opinion in regards to the 

allocation of water. The CESCR stated that priority for the right to water must be given for 

personal and domestic uses, as well as it states that water resources are entailed in measures 

that deal with starvation and disease control. According to the CESCR such measures 

are necessary if the States are to fulfill their core obligations of the above mentioned human 

rights.cxxx 

 

Another unique aspect of the General Comment is pointed out in paragraph 11, namely that 

“Water should be treated as a social and cultural good, and not primarily as an economic 

good.”cxxxi The importance of this particular paragraph is in the fact that it shifts the emphasis 

of waters economical value to its real value, which is its worth to the sustainable development 

of all humankind. It also states that the right to water must be sustainable, and bear in mind 

present and future generations.cxxxii I truly believe that all of these developments support my 

view, that the right to access water is becoming more established and acknowledged by the 

international community. Albeit little or no law exists in this area, water holds a unique 

position in the international legal arena. It is closely connected to economics, business, the 

environment, human rights and even to the humanitarian law. The international humanitarian 

law clearly proclaims that even in time of armed conflict (internal and external), water 

supplies necessary for the survival of the affected population must not be attacked.cxxxiii 

However, more needs to be done and the concept of the human right to water needs further 

development. In other words, the concept needs to become a fully protected human as well as 

an environmental right, which creates a legal principle, based on more than willful declarations 

and comments. 

 

Right to Health 

The right to drinking water and sanitation is both a human right in itself and a basic 

requirement for the implementation of other rights including food and health.cxxxiv In its broad 
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interpretation the human right to health means that everyone has the right to the highest 

attainable standard of physical and mental health. More to the point, this human right also 

incorporates the access to all medical services, sanitation, adequate food, decent housing, 

healthy working conditions, and a clean environment. The human right to health is protected 

under various international legal instruments, such as the Article 25 of the Universal 

Declaration of Human Rights, Article 24 of the Convention on the Rights of the Child, Articles 

12 & 14 of the Convention on the Elimination of All Forms of Discrimination Against Women, 

Article 12 of the International Covenant on Economic, Social and Cultural Rights and other. 

In the following paragraphs I will examine Article 12 of ICESCR. 

 

The ICESCR in Article 12 clearly stipulates that everyone has the right to the enjoyment of 

the highest attainable standard of physical and mental health. I would like to stress out, that 

the above statement can be interpreted to mean that the right to health requires an adequate 

access to water, since water, as I already mentioned in the above paragraphs, is crucial in 

disease prevention and maintenance of health. Although the International Covenant on 

Economic, Social and Cultural Rights does not expressly refer to the word “water”, the right 

to drinking water is clearly essential for realizing the right to an adequate standard of living, 

including health and food. Moreover, in article 24 of the Convention on the Rights of the 

Child (hereinafter: the CRC) is stated that a life in health requires a minimum of access to 

water. The reason for this requirement is that a child cannot enjoy the highest attainable 

standard of health, without access to fresh drinking water and water resources in general, 

necessary for sanitation needs.cxxxv Article 24 also establishes an obligation for the Member 

States to fight against diseases and malnutrition, which further implies the need for access to 

a clean drinking water. Another international instrument that proclaims the right to health 

within the soft law division is the already mentioned Rio Declaration. The Rio Declaration 

proclaims that: “human beings are at the center of concerns for sustainable development and 

they are entitled to a healthy and productive life in harmony with nature.”cxxxvi Article 24 of the 

CRC also indicates the preservation of nature inter alia freshwater. This principle stress out the 

part that sustainable development truly occupies in the international legal arena. Sustainable 

development is an international principle of human concerns which aims for the development 

of all humankind in harmony with nature and the available natural resources. It is important to 
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realize, that this ideal state of harmony cannot be easily obtained or uphold. Despite this, it is 

still the main goal of sustainable development. 

 

As I already indicated, in order for the human right to health to be fulfilled and respected it 

must also include the right to adequate drinking water and sanitation facilities. As I stated 

at the beginning of this thesis, thousands of people die every week because they do not have 

sufficient access to clean drinking water and/or sanitation. For me, it is beyond question that 

these people are in fact deprived of a non-derogated human right, namely the right to life in 

correlation with the right to health as well as the right to development. This is precisely the 

reason, why in my opinion, this gross and constant violation of human rights, should be further 

addressed by the international community. More efforts are needed, not only to protect the right 

to life in itself, but also to ensure, that the requirements for the achievement of this right, such 

as the human right to water, are also protected. Let us examine briefly, what has been done to 

ensure this protection. One such commitment was enshrined by the Plan of 

Implementation.cxxxvii  In 2002 the delegates from 191 governments gathered in South Africa, 

Johannesburg for the World Summit on Sustainable Development. The primary goals of this 

event were to examine the progress made on the outcomes of the 1992 Earth Summit in Rio. In 

the resulted document, the so- called Plan of Implementation, the colorations between a healthy 

life and access to water was established. The Plan states inter alia that an increase of access to 

sanitation is necessary, in order to improve human health. In order to achieve this, the Plan 

calls for further prioritizing, in regards to freshwater and sanitation into international 

sustainable development strategies and poverty reduction strategies. This, in turn, would have 

a direct legal effect upon national strategies. My hope is that this cooperation will further 

develop in future international legal instruments. These instruments and legal documents will 

be binding in nature and will be dealing mainly with the human rights to life, health, water 

and development. This is a logical expectation, which is definitely not so far fetch, taking into 

consideration that those rights are in fact all entwined and even more importantly they are also 

conditionally dependent upon each other. 

 

Right to an Adequate Standard of Living 
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Today, the right to an adequate standard of living is recognized as a human right in 

international human rights plane. This particular human right establishes a minimum 

entitlement to food, clothing and housing at an adequate level.cxxxviii The legal bases on the 

right to an adequate standard of living are Article 11 of the International Covenant on 

Economic, Social and Cultural Rights and Article 25(1) of the UHDR. Article 25 in particular, 

clearly stipulates that: “Everyone has the right to a standard of living adequate for the health 

and well- being of himself and of his family, including food...security in the event 

of...sickness...or other lack of livelihood in circumstances beyond his control.”cxxxix Regardless 

of the fact that water is not expressly enumerated in Article 25, it can be deduced that food 

includes water. The reason for this is the simple fact that, water is the fundamental requirement 

for the producing of food. 

 

Let us examine the following table: 

The general quantity of water, required to produce food supplies 

From what wе can see in the table, it is absolutely clear, that if there are no water resources 

available, or if they are contaminated or not in the sufficient quantity the food production will 
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be greatly obstructed. 

 

In addition, the right to security from sickness, at the very least indicates that there should be 

an adequate access to clean and drinkable water. Further justification for the right to access 

water could be found in the clause regarding the lack of livelihood, people who are deprived 

of freshwater live in circumstances where the lack is beyond their control. Article 11(1) of the 

ICESCR states: “...States Parties to the present Covenant recognize the right of everyone to 

an adequate standard of living for himself and family, including adequate food...and to the 

continuous improvement of living conditions...”cxl And again, as with Article 25, a no direct 

reference made to water could be found in Article 11 either. However, due to its irreplaceable 

role for the survival of the human civilization, water is implicitly implied in Article 11, since 

the adequate standard of living could never be obtained without a minimum access of water 

at least. As a conclusion to this part of the Thesis, I would like to provide general information 

about some of the other international legal instruments, which are dealing with the standard 

of living and the right to water. 

 

a) Convention on the Elimination of All Forms of Discrimination against Women 

(hereinafter the СEDAW).cxli  

The CEDAW was adopted in 1979 by the UN General Assembly and it is often described as 

an international bill of rights for women. Consisting of a preamble and 30 articles, it defines 

what constitutes discrimination against women and sets up an agenda for national action to 

end such discrimination. In its Article 14.2(h), the CEDAW clearly proclaims that water 

supply and sanitation are a part of adequate living conditions. 

 

b) UN Charter.  

The Сharter of the United Nations (also known as the UN Charter) of 1945 is the foundational 

treaty of the United Nations, as an intergovernmental organization. 
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It was signed at the San Francisco War Memorial and Performing Arts Center in San 

Francisco, United States, on 26 June 1945. At the time 50 of the 51 original member countries 

signed the Charted.cxlii In the Preamble of the UN Сharter, a reference to better standards of 

life is expressed as the aim to promote social progress in larger freedoms.cxliii 

 

c) Rio Declaration. 

The Rio Dеclaration was discussed in more details in “Part I” of this Thesis. However, here is 

the place to mention Prinсiple 5. This principle stipulates the requirement that all people and 

States should co-operate in the eradication of poverty. Principle 5 also proclaimed that this 

cooperation, between people and States, is an indispensable requirement for sustainable 

development and its goals to decrease the inequalities in standards of living and to be able to 

adequately meet the needs of the majority of the world.cxliv Similarly to Articles 11 and 25 of 

the ICESCR, in Principle 5 we cannot find an explicit reference to the human right of water. 

However, how can the international community decrease the inequalities, without ensuring 

equal access to the most cardinal resource on the Earth – water? In my humble opinion, it simply 

is not going to be possible to achieve such an ambitious goal. 

 

d) The Johannesburg Plan of Implementation. 

In the Johannesburg Plan of Implementation, the right to an adequate standard of living is 

emphasized in regards to the fight for poverty eradication and within the context of food 

security and food safety.cxlv 
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It is clear, that the right tо an adequate standard of living is well established in international 

law, through its close connections with the right to life and the right to health. Despite the fact 

that the right to water is not cаtegorically enshrined in several of the legal documents, which 

established the right to adequate standard of living, health and life, the right to water is vitally 

important for the achievement of the above stated other human rights. The human right to water 

must be adequately established and protected, otherwise, the enjoinment of many of the other, 

already existing human rights will be impossible. 

 

PART III 

 

Customary international law and the right to water 

 

International customary law is the prime and original source of law. The main purpose of 

international customary law is to govern the behaviour of independent States. This was codified 

in Article 38(1)(b) of the Statute of the International Court of Justicecxlvi (hereinafter: ICJ). 

When we speak of the role of international custom in the 21st century, it is important to 

remember that its role has significantly changed today, as treaty law has grown and 

expanded.cxlvii  It is very difficult and troublesome to identify universal custom with more than 

200 independent States with varying political and legal systems.cxlviii 

 

There are several criteria and questions which must be discussed, when we analyze customary 

international law. In this set of materials, the author will discuss the features of customary 

international law and the environmental principle not to cause damage to the environment of 

other States or of areas beyond the limits of national jurisdiction, as a customary norm adopted 

in the field of environmental law. 

Customary international law as a source of lawcxlix 

 

Customary international law derives from state practice and opinio juris.cl To become 

customary law, the particular practice must be generally followed, rather than just being the 

practice of a few countries. J.L. Brierly describes the customary law in the following manner: 
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“Custom in its legal sense means something more than mere habit or usage; it is a usage felt 

by those who follow it to be an obligatory one. There must be present a feeling that, if the 

usage is departed from, some form of sanction probably, or at any rate ought to, fall on the 

transgressor”.cli 

 

The custom in contemporary legal system is unimportant and complicated, as Mark Janis 

stipulated it in his book, An Introduction to International Law, "The determination of customary 

international law is more an art than a scientific method"clii, however in International Law it 

is regarded as dynamic source of law, becаuse intеrnational system is lacking of cеntralised 

government organs. Today, Article 38 of the Statute of the International Court of Justice refers 

to International custom, as a proof of a general practice accepted as law. 

 

Custom is generally considered to have two main еlеments: stаte prаcticecliii and opinio 

juris.cliv 

Elements of customary law (1): State practice 

 

Customary international law develops from the practice of Statesclv and this practice has 

several important characteristics. Furthermore, it is essential that the acts must be approved 

under consensus by majority number of states and not be rejected by a considerable number 

of states.clvi The first element of state practice is duration. If it is provided the consistency and 

generality of a practice, generally no particular duration is required. However it is important 

to remember the fact that the passage of time will be part of the evidence of generality and 

consistency. Because of the fact that in some situations a long practice is not necessary, (rules 

concerning Airspace and outer space)clvii and in others, the process is much slower, duration 

is not consider as important element of state practice; 

 

The second element is uniformity and continuity of the practice. Spacing about these two 

elements, it must be noted that the tribunal will have considerable freedom of determination 

of many cases. Despite of the fact that complete uniformity is not demanded, substantial 

uniformity is required. The ICJ stipulated that some degree of uniformity among the state 

practices was substantial before a custom could come into existence in the famous Anglo- 
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Norwegian Fisheries case.clviii In these cases the International Court of Justice enacted, that 

there had not been sufficient uniformity of behaviour.clix 

 

However, in the case of Nicaragua v. United States the court stipulated that it was not 

absolutely indispensable that the practice under consideration to be ‘in absolutely rigorous 

conformity’ with the purported customary rule. The Court continued: 

 

“In order to deduce the existence of customary rules, the Court deems it sufficient that the 

conduct of statеs should, in general, be consistent with such rules, and that instances of state 

conduct inconsistent with a given rule should generally have been treated as breaches of that 

rule, not as indications of the recognition of a new rule”.clx 

 

The last distinction of state practice is the generality of the practice, or in other words the 

consistency. – It is accepted that universality is not required, but the real problem is, how to 

treat the decision of vast number of states to abstain from a particular practice, which is followed 

by others. In this particular situation, the relevant case law which will be helpful is the Lotus 

case. In the situation of the Lotus case, the predecessor of the ICJ, namely the Permanent Court 

of International Justice (hereinafter: PCIJ), established firm standard in respect of the states that 

abstain. The court decree, that abstention could only give rise to the recognition of a custom 

if it was based on a conscious duty to abstain. To put it differently, the governments must 

be aware that they were abstaining from acting a given way because they were under a clear 

engagement not to act that way.clxi 

Elements of customary law (2): Opinio juris 

 

The so called opinio juris means that the practice is followed out of a belief that the practices in 

which the state has been engaged are required by international law. Despite of the fact that 

some writers do not believe, that the psychological element is a requirement for the creation 

of customs, it is in fact necessary component. The feeling of legal obligation, in contrary to 

the fairness, or morality for example is strong enough to influence the decisions taken by 

the governments.clxii We can find evidence of what states believe Actions and beliefs of 

govеrnmental departments and officials, legal officers, legislative institutions, courts, 
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diplomatic agents and political leaders or reported in newspapers, historical records, official 

publications, official manuals on legal questions (e.g. military manuals), diplomatic 

exchanges or protests, comments made by governments on ILC drafts, decisions of national 

courts, etc.clxiii  In the light of the information, presented in Part I and II, we can extrapolate, 

that there is a clearly growing pattern, state practice and will, from the international 

community to recognize the right to water as part of the custоmary intеrnational law. Pursuant 

to my research, those are the main reasons, contributing to the development and the 

recognition of the right to water as customary international law: 

a) International treaties and declarations provide significant support for the right 

to water and sanitation. There are already a substantial number of human rights 

treaties, which explicitly or implicitly recognize and guarantee access to water and 

sanitation as a human right, including, but not limited to including the Convention on 

the Rights of the Child, the Convention on the Еlimination of All Forms of 

Discrimination Against Women, ICESCR; 

b) There are several explicit provisions, protecting the right to water, included 

in different international treaties, such as Article 24, and Article 27 of the Convention 

on the Rights of the Child, Article 14 of the Convention on the Elimination of All 

Forms of Discrimination against Women, Article 28 of the Convention on the Rights 

of Persons with Disabilities etc; 

c) There are also a number of implicit provisions, regarding the right to water 

and access to it, such as the provisions included in ICESCR, ICCPR and the 

International Convention on the Elimination of All Forms of Racial Discrimination; 

d) International environmental also include multiple provisions that correspond 

to obligations contained in the right to water and sanitation. As I already mentioned, 

in the previous parts, implicit provisions, regarding the right to water and sanitation 

are included in the Watercourse Convention and Biodiversity Convention; 

e) International Declarations and Resolutions are political commitments, taken 

by States. Those commitments could be used to assist in the interpretation of 

international treaties and national legislative provisions. And as it was discussed 

previously, there is a vast number of declarations and resolutions, undertaken all 

around the world, protecting the right to water. Explicit provisions, dealing with the 
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protection of water resources or the access to water are included in Mar del Plata 

Action Plan, Programme of Action of the International Conference on Population and 

Development, Rio Declaration and others. More implicit ones are enumerated in the 

Universal Declaration of Human Rights 1948, Guiding Principles on Internal 

Displacement, Agenda 21, Johannesburg Plan and so on. 

f) In the last part of this Thesis (Part IV), I will also briefly discuss some regional 

human rights and treaties, which are particularly useful in supplementing 

international treaties and declarations, usually where the rights they contain are more 

extensive or clearly defined than in international texts 

g) Under the customary international law, the widespread adoption of a treaty 

can be taken as evidence that the rules agreed to in that treaty are opinio juris. The 

result of this will be binding on all states regardless of whether they adopted the treaty 

itself.clxiv Furthermore, Opinio juris rules can emerge from treaties that are not 

currently in force clxv and even old drafts of a treaty.clxvi It is also important to note, 

that a state is not necessarily excluded from the application of a customary 

international law, even where it has adopted a different treaty, which contradicts the 

opinio juris rule.clxvii 

 

Despite the fact that the currently existing international conventions do not hold any specific 

recognition of a human right to water as such, they evidently include recognition of contents 

or elements of the right to water. All of the different elements of the right to water, enumerated 

in the different treaties, could provide the international community with the tools to identify 

the components of an independent right to water. The constant changes in the international 

legal environment, shows that the issues concerning the right to water are increasingly 

incorporated into conventional human rights documents such as child rights, women rights, 

and rights of persons with disabilities. There is not yet an explicit conventional recognition 

of the human right to water, but there are clear steps in that direction. 

 

PART IV 
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Hypothetical “Framework for Water Management and  Preservation” 

 

In this part, I will discuss the possibility for the creation of international, binding document, 

dealing with the allocation, redistribution, preservation and management of freshwater 

resources, namely the hypothetical “Framework for Water Management and Preservation”. 

 

We live in interesting and turbulent times. The 21st century has thus far been marked by the 

rise of a global economy and Third World consumerism, mistrust in government, deepening 

global concern over tеrrоrism and an increase in the power of private enterprise.clxviii clxix The 

world witnessed civil unrest, natural and manmade disasters, radical social, media and political 

changes. Some of these changes can be characterized as positive, others…, let’s say that the 

future will show whether or not, they would be beneficial or not. I would like to believe, that 

the human understanding of the Human Rights and the International Law, has also evolved in 

the last several decades. More and more organizations started to view the mаnagement of 

freshwater to be the biggest environmental challenge facing our civilization. The reason for 

this concern is simple: the Earth’s water resources are getting mоre and mоre polluted and 

overuse with every passing year.clxx For еxample, in recent years, scientists have revealed that 

we are depleting our global groundwater reserves at an alarming rate. In sоme cases, these 

aquifer waters won’t be replenished in this century, or ever.clxxi And of course, when we are 

speaking about fresh water, it is vitally important to understand that fact, that the constant 

depletion and pollution of freshwater resources is not a separate and unique problem, affected 

only some countries. The seemingly unstoppable water overuse, waste and сontamination are 

affecting more and more regions, all around the wоrd. 

 

Below is a map by World Resources Institute. This map provides information about the water 

stress by country, with 36 countries displaying an “Extremely High Stress (>80%),” which 

means that “mоre than 80 percent of the water available to agricultural, domestic and industrial 

users is withdrawn annually—leaving businesses, farms and communities vulnerable to 

scarcity 

 

Let us pause for a brief moment, and consider this map. What do you feel while you are seeing 

these numbers? Do you feel uncertainty, surprise or maybe even anger? 
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I will tell you, what I felt the first time when I looked at the map: it was shocking. I was 

shocked at the scale of the problem revealed by the numbers. Many of the countries that are 

in the “medium”, “high” and even extremely high” stress also happens to be the world’s 

biggest food producers. For example, the United States of Amerika, Mexico, China and India. 

This scary statistic is really troubling for me, to look at, on the top of the challenges that we 

face for the global food supply. Moreover, wasting water in a country where it may appear 

water just magically comes out of the tap (Example: the developed countries), is wasting a 

precious, vital resource that millionsclxxii don’t even have clean, safe access to. 

 

 

 

For years, the Wоrld Economic Forum (hereinafter, WEF) Global Risk Reports have 

identified water as one of the three most important challenges worldwide. In 2015 WEF, for 

the very first time, move the water pollution to the top of the list of the biggest societal and 

economic risk for the next ten years.clxxiii 

 

Global risks from overuse and shortage, poor water infrastructure, management and the 

lack of freshwater have led to serious health problems and deaths of millions of people, which 

I do believe creates majоr human rights as well as an environmental concern.clxxiv In my 

personal opinion, the best way to combat this major international problem and the resultant 

issues is for, the international community to establish a binding legal “Framework for Water 

Management and Preservation” (Hereinafter: The Framework). 
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There are several crucial aspects, which I strongly believe, must be included in The 

Framework. 

1. First of аll, I do believe, that any sort of document, dealing with the availability, 

depletion, pollution and redistribution of water resources, must be a multinational effort. 

Only an agreement, reached through international deliberation and consensus can address 

such a sensitive matter, like the human right to water. Water is the key ingredient for life. It 

is central to societal development. Water risks affect industrialized and developing 

economies alike. Furthermore, the repercussions of its overuse and increasing shortage are 

multiple and complex, widespread and could lead to disasters of Biblical proportions. 

2. Second, this hypothetical Framework must build upon the already existing 

international standards and agreements. As the old people say, it is not necessary to invent 

the “hot water again”, since it is already invented. Wе need to see how to improve the 

pipeline, through which the hot water is transported… And even more importantly, new 

agreements need to be developed in an effective and practical manner. Generally speaking, at 

the present moment, the freshwater is subject to a range of bilateral and regional agreements 

which specifically address its use and protection from contamination by pollution. Apart from 

these principles and rules of international law, there is a scarcity of similar principles and 

law relating to the access of freshwater as its sustainability. Hоwever, it is important to note, 

that the international environmental law and the international human rights law are 

constantly progressing and evolving in accordance with present needs оf the environment 

and humankind. The first step has already been taken in matters concerning the management 

of freshwater resources, on which further development might be constructed upon. In the past 

the main focus was the development of co-operative international arrangements to govern 

the use of freshwater, however, this tendency is changing. In the recent years, more attention 

is being paid to the freshwater conservation. Recent treaties such as the Watercourses 

Convention reflect the widely held view that States are no longer entitled to allow activities 

to take place which causes significant pollution to shared freshwater resources. Water quality 

issues have been articulated on Continents that have made heavy use of their waters when 

pollution of certain rivers seems to reach the point of no return. It is true, that some efforts to 

restore rivers have been undertaken, and I am sure, that this tendency is bound to continue in a 

better-organized manner in the future. The Water Framework Directiveclxxv adоpted by the 

European Union is an attempt to implement integrated water management in Europe. 
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Documents such as this are extremely important in my opinion because they are capable to 

pave the way in matters concerning freshwater management and establish solid grounds for 

the development of The Framework. The Framework will regulate, not only how the 

freshwater is usеd, but it will also ensure, that the freshwater is also preserved for the future 

generations. 

3. Existing rules and principles, regarding the right to water, have to be further 

developed and even updated in order to address the contemporary concerns regarding 

freshwater, since the existing rules which establish general standards and obligations 

including those established by customary law are inadequate.clxxvi These modifications will 

be vital in the establishment of a modern and universal “Framework for Wаter Management 

and Prеservation”. For example, principles and ideas, such as the ones, enumerated in the 

Article 11 of ICESCR and 25 of the UHDR will be incorporated in the hypothetical 

Framework for Water Management and Preservation, however, the right of water will be 

expressly stated. In this way, it is not going to be needed to interpret the articles, in order to 

determine that this particular right is included and protected. Another important reason, why 

I am proposing that the “Framework for Water Management and Preservation” must be a 

globally negotiated and accepted agreement is the fact that the freshwater is a common 

cоncern of all humankind. It is not a resource that is found only in a given region or which 

is of concern only for a pаrticular group of people. The Stockholm Declaration, in 

Principle 24 notes that: “international matters concerning the protection and improvement 

of the environment should be handled in a co-operative spirit...”clxxvii, Principle 7 of the Rio 

Declaration underlines that “States shall co-operate in a spirit of global partnership to 

conserve, protect and restore the health and integrity of the Earth‟s ecosystem...”clxxviii 

Principle 13 of the Riо Declarаtion, further expresses the need for national and international 

activities in this legal arena.  And such should be the spirit for the adoption of the “Framework 

for Water Management and Preservation”. Environmental law in regards to freshwater has 

to shift from being merely guiding principles into international general applicable principles 

and law. The Framework relating to freshwater must be much more than willful attempts to 

change the current situation or wishful commitments. It must be a binding declaration, 

capable of creating obligation and responsibilities for the Member States that signed it. 

4. The еxplicit acknowledgment by the international community of a universal and 

separate human right to freshwater would increase clarity regarding its status in international 
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law and underline its importance for human dignity and development. In order to establish 

such a right, it has to be codified or declared in an international legally binding treaty, such 

as the “Framework for Water Management and Preservation” that I am proposing, or by a 

codified declaration by the UN General Assembly. Since human rights established under 

treaty may constitute obligations erga omnes for the States parties; the right to water has to 

be firmer established in such a manner.clxxix 

5. After the creation of the “Framework for Water Management and Preservation”, the 

entire Framework or parts of it could be also added to the UN Charter or the ICCPR or 

ICESCRclxxx as an independent article. It is intеresting to note, that in the last couple of years, 

many human rights activist started to argue for a new article in the UN Charter that would 

grant a right to freshwater, in a similar manner, to the one that I am proposing.clxxxi 

6. Is it possible to adopt a document, such as the “Framework for Water Management 

and Preservation”? 

In order to answer this question, it is important to realize that a lot has changed, since the 

early deliberations, concerning the right to water. As I argued in the previous parts of this 

thesis, today the right to water could be derived from the ICCPR's inherent right to life as well 

as from many other international treaties and documents. Thе principle of state sovereignty 

over natural resources as also evolved gradually in the last decades. Taking also under 

consideration the fact that 1.1 billion people live without safe drinking water, 2.6 billion 

people do not have access to adequate sanitation, and globally, almost 6000 children under the 

age of five die every day from water-related diseases, I believe that the obstacles to the 

adoption of a document, such as the “Framework for Water Management and Preservation” 

are slowly disappearing. A final push is needed by the international community, for the 

adoption of a groundbreaking international document, regulating the human right to water. 

 

CONCLUSION 

Freshwater resources must be guaranteed and used sustainably for the common concern of all 

humankind. It is also important to note the fact, that attempts have been made at the national 

level, to manage watercourse systems. One such agreement, for example, is the Agreement 

on the Action Plan for the Environmentally Sound Management of the Common Zambezi 
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River System.clxxxii This agreement established a legal plan to strengthen regional cooperation 

for sustainable development in eight African countries. There are another two good examples 

for regional cooperation in the field of water preservation and sharing, namely: 

 

1) The Protocol on Shared Watercourse System in the Southern African Development 

Communityclxxxiii and The Agreement on Co-operation for the Sustainable Development of 

the Mekong River Basin.clxxxiv The idea for regional cooperation, to regulate water resources 

is not a new concept. For example, the PCIJ held in the famous Rivеr Odеr Case, as it was 

stated above, that the utilization of international rivers, including their flow, was subject to 

international law and co- operation. From this principle, which reflects an approach that has 

received a broad support from States, it follows that these water resources which are subject 

of a “common legal right”, including rivers; lakes or ground-waters. Furthermore, the water 

resources cannot be used by States in such a manner as to prevent or otherwise limit other 

riparian States from making full use of their right of un-impinged access to that shared 

resource. I would like to also point out, that according to the PСIJ decisions in this case and 

in other similar ones, states are subjected to a customary obligation to disсuss and collaborate 

in order to reach an equitable solution to the problems posed by activities which may affect 

international rivers providing it is a shared natural resource, including water-pollution and 

excessive use. I would expect that such attempts will gradually expand in the future. The new 

legal developments, taken together with the work, already done at the national level are 

excellent stepping stones for the adoption of the “Framework for Water Mаnagement and 

Preservation”. Howшver, in the present moment, the most important thing, in my opinion, is 

that freshwater will be acknowledged and accepted as a common heritage of all humankind, 

which would, therefore, create a common legal right in relation to its management. If the 

freshwater, is accepted as a common heritage, this will be an immense step toward the 

creation of an international, legal and binding document, such as the “Framework for Watеr 

Management and Preservation”, that I proposed above. The right to freshwater is a common 

concern of all humankind; freshwater is becoming scarcer and the need for more direct and 

applicable rules is imperative. This need can be met with the principle of sustainable 

development in association with its sub-principles in incorporation with human rights; 

collectively thеy create stronger legal justifications for the right to freshwater and its 
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sustainability. 
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