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ABSTRACT

Modern day society has embraced alternative dispute settlement system with both hands.
Standing out amongst all is the process of arbitration. You can ask why this different approach?
Is it not an encumbrance to the legal system? The rationale working behind this popularity is
the flexibility of the process of arbitration. This could only be secured due to the
working principle of party autonomy. The principle of party autonomy, in a general sense,
started to develop in the eighteenth century' and has been widely accepted throughout the
world. It has been recognised by international conventions, arbitration rules, regulations' and
above all the OHADA Law'". Party autonomy is one of the most attractive features of
international arbitration. However, parties do not have absolute freedom to determine the
arbitration process. This article examines the principle in context, its role and the extent on the
one hand, and its derogations on the other hand.
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INTRODUCTION

International commercial arbitration is the most preferred alternative dispute settlement in
recent years". One of the reasons behind this popularity is flexibility of the arbitral process.
Basically, the principle which makes the arbitral process flexible is party autonomy. The
principle of party autonomy, in general sense, started to develop in the nineteenth century".
Actually, party autonomy is based on choice of law in a contract'!. However, this principle has
broader meaning in international commercial arbitration. In other words, the parties to the
arbitration agreement are free not only to choose laws but also to conduct the arbitration

process.

The Organisation for the Harmonisation of Business Law in Africa (hereinafter referred to as
OHADA) was created on 17 October 1993 to foster economic development in Africa by
creating a uniform and secure legal framework for the conduct of business in Africa: OHADA
is an intergovernmental organisation for legal integration aimed at addressing the “legal and
judicial insecurity in Member States”. OHADA was established by the Treaty of Port Louis,
Mauritius on 17 October 1993, and revised on 17 October 2008 in Quebec, Canada. Today,

Cameroon, Chad, Congo and 14 other mostly francophone African states, are members.

At its meeting on 23 and 24 November 2017 in Conakry (Guinea), the OHADA Council of
Ministers adopted major texts that boosted the Organisation’s normative arsenal on alternative
dispute resolution. These new OHADA instruments on arbitration update the laws in force;
they aim to enhance transparency, swiftness and efficiency of arbitral proceedings of the CCJA
arbitration centre"". These new texts are likely to strengthen the confidence of local and foreign
investors, and to significantly improve the business climate in the OHADA space.
OHADA"""has created two different sets of legislation applicable to arbitration™. We have on
the one hand the new Uniform Act on the Law of Arbitration *(hereinafter referred to as UAA)
which lays down basic rules which are applicable to any arbitration where the seat of the arbitral
tribunal is in one of the Member States. The UAA is based on the UNCITRAL model law. It
supersedes existing national laws on arbitration but is subject to provisions of national laws
which do not conflict with the UAA.

On the other hand, the Revised Rules of Arbitration of the Common Court of Justice and

Arbitration (CCJA)*'which provides for institutional arbitration under the auspices of the
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Common Court of Justice and Arbitration, in accordance with the CCJA’s own Rules of
Avrbitration (Hereinafter referred to as the CCJA Rules).

The parties to an arbitration agreement waive the right to bring an action in court and exclude
the jurisdiction of courts by this arbitration agreement. At the same time, this agreement is
accepted as a primacy resource of arbitration. In this sense, it is a guideline of the parties and
arbitral tribunal during the whole arbitration process. Furthermore, the arbitration agreement is
the strongest evidence of party autonomy, because the parties choose the law and conduct the
arbitration process independently by an arbitration agreement. However, it should not be
overlooked that the principle of party autonomy is not always a rule in international commercial

arbitration. In some circumstances, it may be subject to some restrictions*".

Avrbitration is an alternative dispute settlement based on the principle of party autonomy. It is
important to examine this principle in order to understand arbitration as a whole. Thus, the
principle of party autonomy will be dealt in this research paper. Firstly, party autonomy will
be explained in the context of international commercial arbitration. Following that arbitration
agreement as a reflection of party autonomy, applicable laws, composition of arbitral tribunal,
other issues related to the conduct of arbitral proceedings and the role of national courts will

be scrutinised separately™”.

In this article, we intend to reflect on the principle of party autonomy under the OHADA Law

and outline some of the aspects of the limits of party autonomy.

UNDERSTANDING THE PRINCIPLE OF PARTY AUTONOMY IN
INTERNATIONAL COMMERCIAL ARBITRATION

The principle of party autonomy allows the parties to determine all the essential elements of
the arbitration. Thus, party autonomy is the fundamental principle of the arbitration. At the
same time, this principle is the distinctive aspect of arbitration from other alternative dispute
settlements, because the presence of party autonomy is the sine qua non for international
commercial arbitration. On the basis of these arguments, the principle of party autonomy plays

the most important role during the whole arbitration process*'.
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The freedom of the parties to consensually execute an arbitration agreement is rooted in the
principle of party autonomy. The arbitration agreement is the strongest evidence of party
autonomy. This agreement is accepted as a primacy resource of arbitration. In the arbitration
agreement parties are free to choose arbitration as their preferred form of dispute settlement,
ie, parties can chose the venue of arbitration, conduct and tailor all proceedings according to
their needs and specific requirements including the setting of procedural rules, the choice of
arbitrators and the tribunal’s competence and powers, agreeing on procedural aspects for the
conduct of the hearings, arranging the procedural time-table and the language used during
proceedings etc. Furthermore, parties are free to choose the applicable laws and control all

major aspects of the arbitration''.

Avrbitration is quite popular method used for resolving international commercial disputes
nowadays. Arbitration owes its reputation to the principle of party autonomy. This principle
involves flexibility and confidentiality*'"'. Flexibility is one of the advantages of arbitration.
The parties to an international commercial contract do not want to resolve their disputes
through litigation, since the court which is national for a party may be foreign for another party.
In addition to this, the parties do not want to deal with procedural formalities. Consequently,
the parties choose arbitration as a private dispute settlement and thus, they can conduct all
proceedings of arbitration by taking into account their needs and desires. They can arrange a
timetable for hearings, choose anyone as an arbitrator, especially one who has relevant
expertise on specific requirements of the dispute*™.

Confidentiality is another advantage of arbitration ™. The subjects of arbitration are
international companies with huge budgets. In connection with this, they may have important
trade secrets. When these companies make an international commercial contract, this contract
usually contains an arbitration clause for future disputes. The main reason for this clause is to
protect trade secrets, because all proceedings are confidential in arbitration process unlike
proceedings in a court. Furthermore, the parties can add express provision in order to reinforce
this confidentiality”. It should not be forgotten that all these are consequences of party

autonomy™"".

The basic difference between litigation and arbitration is that arbitration is a private dispute
settlement based on the will of the parties™"". In this sense, according to the principle of party

autonomy, the parties are free to choose applicable laws and conduct the arbitration process
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taking into consideration the requirements of the dispute. In other words, the parties can control

all details of arbitration™V .

Arbitration is rooted in the principle of freedom of contract®" , because the parties can exclude
the jurisdiction of courts and choose arbitration as dispute settlement method by means of
arbitration agreement. Moreover, the freedom of contract enables the parties to plan all aspects
of arbitration. On the basis of these arguments, it is undoubtedly that party autonomy is a

reflection of freedom of contract and it is a key principle®"' of arbitration.

The principle of party autonomy allows the parties to choose applicable law to substance and
arbitration, to conduct the arbitration process such as appointment of arbitrator, arrangement
of timetable, choice of place and language of arbitration. Related to this, party autonomy
ensures that arbitration will proceed in accordance with the aspirations of the parties!.
However, this principle is not always unlimited. It may, sometimes be subject to mandatory
rules of law of place or public policy rules of the law applicable to substance. These restrictions

will be examined in the last part of this article.

The principle of party autonomy has been accepted and recognised by the OHADA instruments
on arbitration. In respect to the constitution of the arbitral tribunal, arbitrators shall be
appointed, revoked or replaced pursuant to the parties’ agreement®™ . The arbitral tribunal
shall decide the dispute in accordance with such rules of law as are chosen by the parties as
applicable to the substance of the dispute. The parties shall be free to agree upon the rules of
law to be applied by the Arbitral Tribunal to the merits of the dispute. The parties should be
free to agree how their disputes are resolved, subject only to such safeguards as are necessary

in the public interest™™,

Also, recognition and enforcement of the award can be refused if the composition of the arbitral
authority or the arbitral procedure was not in accordance with the agreement of the parties. As
to the effectiveness of arbitral awards, it is important to point out that, the new UAA**revised
rules of arbitration. The parties can now expressly waive their right to file an application to set
aside an arbitral award (save where this would be counter to international public policy)**,
and thereby becomes one of the rare texts as provided in French international arbitration

law*iallowing such waiver, subject to international public policy*.
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THE ROLE AND EXTENT OF PARTY AUTONOMY IN
INTERNATIONAL COMMERCIAL ARBITRATION

Arbitration agreement>

The arbitration agreement is core element which reflects the autonomy of the parties.
Essentially, the parties skip jurisdiction of the court by an arbitration agreement. Furthermore,
the conduct of the arbitration process is decided using this agreement. Therefore, an arbitration
agreement, either in the form of an arbitration clause or the form of a submission agreement,

reflects the will and intention of the parties in all stages of arbitration™*".

It is important to assess the position and importance of the arbitration agreement in order to
assess the role and extent of party autonomy, since arbitration agreement is core element of
arbitration and it reflects the autonomy of the parties®'. Firstly, the parties exclude
jurisdiction of the courts by an arbitration agreement. Moreover, they can conduct the
arbitration process however they want by means of arbitration agreement. In other words, it
has a significant role in all stages of arbitration. Arbitration agreement is an agreement in which

at least two parties decide to resolve their dispute through arbitration**V!,

The parties can obtain the best result from arbitration if they have a well-drafted arbitration
agreement. In this context, the parties should reflect their aspirations in arbitration agreement
and this agreement should meet some validity requirements®*ii. As the first requirement, the
OHADA Law requires that arbitration agreement shall be in writing®** and signed by the
parties. Actually the reason behind this requirement is self-evident. Arbitration agreement is
regarded as being in writing if the content of agreement is recorded in any form,; for instance,

electronic data interchange (EDI), electronic mail, telegram, telex or telecopy™.

As the second requirement, the dispute must arise out of a legal relationship whether
contractual or not*". Actually, there must be a contractual relationship between parties as a
basis of arbitration. However, the dispute may sometimes be based on tort liability. In this
context, the problem of whether arbitration agreement covers tort liability or not should be

solved by taking into account intention of parties and content of arbitration agreement.

As the third requirement, the UAAX requires that, the subject matter of arbitration agreement
must be capable of being settled by arbitration. The reason behind this requirement is that

arbitration is private method with public consequences. In this sense, some disputes cannot be
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resolved by arbitration because of “national legislation or judicial authority. X" Merely national
courts. According to reference of the courts, the issue of arbitrability"is based on public
policy. Public policy of a country depends on social, political and economic situations of the
country, thus public policy varies from country to country. In general, the disputes about family
law and criminal law are regarded as a matter of public policy; hence these are not capable of

settlement by arbitration.

As the fourth requirement, the parties to the agreement must have legal capacity to enter into

the agreement.

As the fifth requirement, arbitration agreement must not be null and void, inoperative and

incapable of being performed ™.

In addition to these validity requirements, the arbitration agreement should contain some basic
elements in order to obtain best result from arbitration. In this context, the parties should agree
upon number of arbitrators and composition of arbitral tribunal, place and language of
arbitration, the applicable law to the substance and arbitration, type of arbitration such as ad
hoc or institutional arbitration. It should not be overlooked that only a well drafted arbitration
agreement can reflect the aspirations of the parties*"".

The last thing to be mentioned in this part is the doctrine of separability*V!". The arbitration
clause is independent from the underlying contract. Nullity of the underlying contract does not
affect the existence of the arbitration clause, which is determined based on parties' will and not
on national law*™. Apparently, arbitration agreement is a part of main commercial contract.
However, according to this doctrine, arbitration clause is separate agreement. In other words,
the main commercial contract is primary contract and the arbitration clause is secondary
contract'. Related to this, the invalidity of the main contract does not affect the validity of
arbitration clause". The main aim of this doctrine is to provide sustainability of arbitration
clause'. In this sense, the doctrine of seperability"preserves the autonomy of the parties. This
doctrine is accepted by international rules such as UNCITRAL Rules", UNCITRAL Model
Law". Furthermore, separability of arbitration agreement is endorsed by English Law™" as well.

It should be borne in mind that arbitration agreement is the first step of the arbitration process.
A well drafted arbitration agreement can exclude the jurisdiction of the courts and reflect the
real needs and desire of the parties. In this sense, as long as the parties fulfil the validity

requirements of arbitration agreement and also agree on the basic elements of the agreement,
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they can achieve the best outcome from the arbitration. It is obvious that the doctrine of party
autonomy has been a recognized concept in commercial arbitration worldwide. Nevertheless,
the question of the extent to which freedom and party autonomy interferes with international

commercial arbitration remains a frequent point of disputes and discussions.

The principle of party autonomy allows the parties to design arbitration process however they
want. Actually, this advantage is one of the attractive points of the arbitration. The parties to
international arbitration expect that by choosing arbitration as the dispute settlement method,
they would not be subjected to formal and strict requirements of national courts. In other words,
they want to resolve their disputes through a flexible method and thus, they choose

arbitration™',
Applicable laws
e The law applicable to arbitration agreement

The law governing the arbitration agreement is one of the crucial points in determination of the
extent of the party autonomy. Generally it is assumed that the law applicable to the substance
chosen by parties will also govern the arbitration clause V. However, the doctrine of
separability enables the arbitration clause to be governed by different law which applicable to
substance. As abovementioned, there are a number of validity requirements for arbitration
agreements and all these requirements can be subjected to different laws. Basically, when the

parties choose a law applicable to arbitration agreement, this law will be applied firstly.

However, in some circumstances, the law of the place of arbitration (lex arbitri) has a dominant
role"™because each country wants to govern the conduct of arbitration within its boundary™.
For instance, when a dispute arises from the issue of arbitrability™, form and validity of the
arbitration agreement, the arbitral procedure (i.e. hearings, court assistance, equal treatment of
the parties etc.), in general, lex arbitri has a significant effect on the parties’ choice of law.
Other than these, when there is a dispute about capacity of the parties, in general, the dispute

resolved by the law of the country where the party has its residence, domicile or permit™.
e The law governing the arbitration

The principle of party autonomy allows the parties to design arbitration process however they
want. Actually, this advantage is one of the attractive points of the arbitration. The parties to

international arbitration expect that by choosing arbitration as the dispute settlement method,
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they would not be subjected to formal and strict requirements of national courts. In other words,
they want to resolve their disputes through flexible method and thus, they choose arbitration™".
According to UAA, if the composition of the arbitral authority or the arbitral procedure is not
in accordance with the agreement of the parties, recognition and enforcement of the award may

be refused™".

Arbitration is a method of dispute resolution conducted by private entities or individuals on the
basis of the parties’ agreement to arbitrate. To honour the autonomous dispute resolution
mechanism, the state exercises limited control only to support arbitration, or to enforce or set
aside an arbitral award under strict conditions. The private nature of arbitration based on the
agreement of the parties justifies the arbitral tribunal rendering an award on the basis of the

law chosen by the parties™.

The principle of party autonomy enables the parties to choose any place as the seat of
arbitration. As mentioned above, each country wants to control the conduct of arbitration within
its territory and thus, in some situations, the law of the place of arbitration, in other words lex
arbitri, has some mandatory rules. Even if the parties have express choice of law, the law
governing the arbitration should be analysed by taking into account the choice of the parties
and lex arbitri together. In this context, the place of arbitration and lex arbitri shall be our next

interest.
» The place of arbitration

Parties to an arbitration are free to choose the place of arbitration. There is intervention by the
courts, hearings and interim measures which affect an arbitration process. Thus parties are free
to choose a neutral place to minimise interference. In international commercial arbitration, the
parties are free to choose place of arbitration. In general, the parties choose a neutral place,
since the place which is national for one party is foreign for another party. This freedom of the

parties is accepted by the UAAXV!

The law of the place of the arbitration has a significant impact on every stage of arbitration
such as the laws governing the substance and arbitration, court intervention, hearings and
interim measures etc. Thus, the parties to arbitration choose a place whose law has minimum
effect on the arbitration. However, the extent of party autonomy can be visualised in regards
of lex arbitri (i.e., law of the place of arbitration). The Party autonomy works here indirectly.

Parties choose the lex arbitri by choosing the place of arbitration™ . This was the situation in
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the case of Commercial Bank of Cameroon (CBC) v. Kenmogne Nzudie Ebenezer™ ", In this
case, the national court declared her incompetence when one of the parties petitioned her
services in accordance to article 13 of the UAA contrary to the arbitration clause™™. This was
equally adumbrated in the case of COFINEST SA v. Sokoundjou Rameau Jean
Philoppe™where the existence of an arbitraton clause rendered the judge of the national court

incompetent to hear the matter in respect to the mortgage of a building.
> Lexarbitri

In international commercial arbitration, the law applicable to procedure, referred to as lex
arbitri, often differs from the law applicable to the contract or to the arbitration agreement™.,
Basically, the meaning of lex arbitri is the law of the place of arbitration. An English judge
answered the question of lex arbitri by referring to the second edition of Redfern and Hunter’s
book. He stated that ““a body of rules which sets a standard external to the arbitration agreement,

and the wishes of the parties, for the conduct of the arbitration"*".

As mentioned in the definition, lex arbitri is a body of rules external to the wishes of the parties.
In this sense, lex arbitri determines the extent of party autonomy. For instance, even if the
parties have an express choice of law governing the arbitration, this choice may be subject to
mandatory rules of lex arbitri. In other words, the choice of the parties is applicable as far as
lex arbitri permits. As an illustration for this, Model law states that “subject to the provisions
of this Law, the parties are free to agree on the procedure to be followed by the arbitral tribunal

in conducting the proceedings™

In general, the parties do not choose lex arbitri directly. In other words, they choose lex arbitri
indirectly by choosing the place of arbitration™". However, in recent years, the parties choose
the place of arbitration by taking into account the law of this country, because lex arbitri has
significant role in every stage of arbitration. For example, arbitration agreement binds only the
parties of this agreement, thus the arbitral tribunal has no power to order and compel the
attendance of third party as a witness. In this context, the arbitral tribunal needs the assistance
of the court of the place of arbitration. Even if the parties confer such powers on the arbitral

tribunal, the arbitrators may not exercise this power unless lex arbitri allows.

The OHADA Arbitration Act is potentially applicable for arbitrations with their seat in Benin,

Burkina Faso, Cameroon, Central African Republic, Comoros, the Democratic Republic of
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Congo (ex-Zaire), the Ivory Coast, Gabon, Guinea, Guinea-Bissau, Equatorial Guinea, Mali,

Niger, the Republic of the Congo (Congo-Brazzaville), Senegal, Chad and Togo.

The OHADA Treaty is one of the legal reforms in Africa aimed at promoting a stable business
environment and the expeditious resolution of disputes, by harmonising commercial law within
its seventeen (17) member States with a set of Uniform Acts. One of these Acts is the OHADA
Uniform Arbitration Act, with provisions on the administration of arbitral proceedings and the

execution of arbitral awards.

The most interesting feature of the Uniform Arbitration Act is that it has unified the arbitration
laws of its signatories. The Act may apply to arbitrations which have their seat in one of the
signatory States. Pursuant to Article 35", which mentions that the Uniform Act applies to
“any arbitration” in the signatory States, both international and domestic arbitrations are
included within its ambit. These may be either institutional arbitrations administered by the
Common Court of Justice and Arbitration (Cour Commune de Justice et d’Arbitrage), located
in Abidjan, the commercial heart of francophone West Africa, or ad hoc arbitrations taking
place in the OHADA member States™!,

The law applicable to the substance

Party autonomy is the fundamental principle of international commercial arbitration. One of
the reflections of party autonomy is that the parties are free to choose the law applicable to the
substance. The main attractive point of this principle is that the parties can choose any law
which meet the specific requirements of the dispute. The parties can choose any national law,
mandatory law, public international law and general principles of law, concurrent law,
combined laws and the tronc commun doctrine, and transnational law as the applicable law to

the substance™Vil,

In essence, the parties should choose the law applicable to the substance while they are making
the contract™V!, However, today, the parties can make the choice of the law applicable to the

substance when the dispute arises™,

As mentioned above, the arbitral tribunal shall apply the law chosen by parties as the applicable
to the substance. In this sense, this is the duty of the arbitral tribunal. However, in some
circumstances, the arbitral tribunal can abandon this duty™*. In other words, the principle of
party autonomy is not always unlimited. It may be subject to some restrictions. If the parties’

choice of law is contrary to public policy or not bona fide, this choice of law may be ignored.
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Actually both of these grounds are not clear. Sometimes, the parties can choose a law in order
to avoid mandatory rules of another law. In this context, the basic aim of these restrictions is

to prevent such behaviours™,

Bona fide is one of the universal rules, thus it has similar definitions in most countries. On the
contrary, there is no general application of this principle. On the basis of these arguments, bona
fide should be assessed in every case separately. As to public policy, it depends on social,
economic and cultural situations of each country; hence, an issue which is in the scope of public
policy in a country may not be a public policy issue for another country. In addition to this,
public policy is a ground for refusing the recognition and enforcement of the award. At this
point, the well-known case Soleimany v Soleimany™*'ishould be mentioned. In this case, a
father and a son smuggled some carpets out of Iran under a contract. Actually, this smuggling
was unlawful according to Iranian revenue laws. A dispute arose between them and then they
decided to resolve this dispute through arbitration. They submitted their dispute before the Beth
Din which applied Jewish Law. According to Jewish Law, even if the contract was illegal, it
had no effect on the rights of the parties. After the award was made, one of the parties applied
to the English Court of Appeal in order to obtain the enforcement of the award. However, the
English Court of Appeal refused this application on the ground of public policy and the Court

stated that public policy did not allow the enforcement of an illegal contract™,

As a general review, the parties are free to choose the law applicable to the substance. However,
this freedom is not always a rule. In some circumstances, it may be restricted. In general, the
autonomy of the parties subject to some restrictions on the ground of bona fide and public
policy. Actually, these grounds are not clear; hence these should be assessed case by case and

by taking into account the applicable laws™",
Composition of the arbitral tribunal

Party autonomy can be an exercised in the appointment and organisation of arbitral tribunal.
The principle enables the parties to determine any people who have relevant expertise as
arbitrators. The will of the parties is envisaged in the form of an agreement which further agrees
on the number and appointment procedure of the arbitrators. Moreover, the powers and duties
of the arbitrators are attributed from the principles of party autonomy in arbitration. The respect
of the will of the parties was observed in the case of Société E.R.C (Etudes-Réalisations-

Contréles) S.A. v. VIMAT SARL™where the Stage judge in compliance with the composition
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of the arbitral tribunal exercised his power by obliging one party who was reluctant to appoint

an arbitrator™>vi,

The parties can exercise their autonomy in the appointment and organisation of arbitral
tribunal™i, In this part, firstly, the appointment of the arbitral tribunal will be examined.
Following this, powers and duties of the arbitrators will be scrutinised in terms of the party

autonomy.

e Appointment of arbitral tribunal™Vi!

One of the considerable advantages of arbitration is that the parties can choose the
arbitrators ™™ In litigation, the parties have no chance to select the judges, thus an
international commercial dispute may be resolved as a usual compensation case in a national
court. However, the subjects of international commercial arbitration are international
companies with huge budgets and in general; disputes between international companies have
some specific requirements. Thus, this kind of dispute should be resolved by people who have
relevant expertise. Arbitration and the principle of party autonomy enable the parties to select

any people who have relevant expertise as arbitrators®.

The parties are free to agree on number and appointment procedure of the arbitrators. If the
composition of the arbitral tribunal is not in conformity with the agreement of the parties,
enforcement or recognition of the award may be refused. The parties can exercise this freedom
through a third party. In other words, the parties can nominate a third party and this person can
appoint the arbitral tribunal on behalf of the parties. The parties can expressly agree on the

arbitrators in an arbitration agreement or another separate agreement.

Other than these methods, in case of an arbitration with three arbitrators, each party shall
appoint one arbitrator, and the two arbitrators so appointed shall appoint the third arbitrator. If
one party fails to appoint an arbitrator within thirty (30) days of the receipt of the request for
arbitration from the other party, or if the two arbitrators fail to agree on the third arbitrator
within thirty days (30) of their appointment, the appointment shall be made, upon the request
of one party, by the competent jurisdiction in the Member State. In case of an arbitration with
a sole arbitrator, and the parties are unable to agree on the choice of the arbitrator, the latter
shall be appointed, upon the request of one party, by the competent jurisdiction in the Member
State.
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The decision to appoint an arbitrator by the competent jurisdiction shall be made within fifteen
(15) days from when it was seized, unless the laws of a Member State foresee a shorter time
period. This decision shall be subject to no appeal*®. In this situation, this appointment is within
the jurisdiction of the national court of the place of arbitration. Actually, this option is one of

the effects of lex arbitri on arbitration process.

As to arbitral institutions, each arbitral institution has its own rules about appointment of the
arbitrators. In general, arbitral institutions appoint arbitrators if the parties cannot agree on the
arbitrators. The arbitrators should have some qualifications. The parties can agree on some
criteria in the arbitration agreement. However, firstly, the arbitrator should be a natural
person*®'. In terms of CCJA appointment of arbitrators, appointment criteria have been

changed to include the seat of arbitration and arbitrator availability ",

The procedure for appointing the arbitrator(s), when handled by the Court, has been set out in
greater detail and clarified in the Rules. The Secretariat General provides each party with an
identical list drawn up by the Court with at least three names. Each party sends back to the
arbitrator names listed in order of preference (striking out rejected names). After the time frame
set by the Secretariat General has expired, the Court appoints the arbitrator or arbitrators based
on the names approved on the aforementioned lists, and in keeping with the parties’ order of
preference. If appointments are not possible using this procedure, the revised Rules grant the
CCJA a discretionary power to appoint one or more arbitrators*V. Other than this, the
arbitrators should be good at the language of the arbitration and the arbitrators should have

relevant expertise, education and experience.

In addition to these qualifications, the arbitrators should be independent and impartial during
the course of arbitration. The meaning of independence is that the arbitrators should not have
any social, economic and personal relationship with the parties*. As to impartiality, the
arbitrators should be biased towards the parties*”'. The last thing to be mentioned in this part
is challenge of the arbitrators. Basically, if the arbitrators are not independent and impartial
during the course of arbitration, the parties can challenge them. In this aspect, challenge of the
arbitrators can be accepted as a guarantee of the party autonomy, because a dependent and
partial arbitrator does not fulfil the expectations and wishes of the parties. In other words, this

arbitrator does not respect the autonomy of the parties*V"".
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If the parties have some doubts about independence and impartiality of the arbitrators, they
may challenge these arbitrators. The parties can apply for the court to remove an arbitrator if
the arbitrator is not impartial, or does not possess the qualifications in the arbitration agreement,
or is not capable of conducting the proceedings, or refused or failed to conduct proceedings or

to make an award.

e Powers and duties of the arbitrators

» Powers of the arbitrators

The main difference between an arbitrator and a judge is that the parties to arbitration can
confer some additional powers upon the arbitral tribunal. However, this is not possible for the
judges. This distinction is one of the reflections of the principle of party autonomy in

arbitration Vi,

In essence, the main source of the powers of the arbitrators is the arbitration agreement, thus,
as first, it is needed to examine the arbitration agreement in order to determine the powers of
the arbitrators. The parties may have conferred some powers upon the arbitrators expressly in
the arbitration agreement™™. However, it is very rare. As another option, if the parties adopt
set of rules (i.e. UNCITRAL Rules, rules of the arbitration institutions) for conduct of the
arbitration, it is needed to consider these rules in order to understand the powers of the

arbitrators.

The powers which are granted by the parties or any set of rules are valid within the boundaries
of lex arbitri. In other words, while the arbitrators derive their powers from the parties, the
courts derive their powers from the States. On the basis of this argument, the courts have some
coercive powers on property and people. However, the parties cannot confer such powers upon
the arbitral tribunal. Even if the parties confer this kind of powers upon the arbitrators, it is not

valid. Such powers can be granted merely by operation of law®.

In this context, the arbitral tribunal can exercise these powers directly or by assistance of
national courts. The arbitral tribunal may give directions to a party preservation for the
purposes of the proceedings of any evidence in his custody or control and may order a claimant
to provide security for the cost of the arbitration. Furthermore, the arbitral tribunal may take
witness evidence; preserve the evidence; sale any goods the subject of the proceedings by the

assistance of court
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In general, the arbitral tribunal has the powers to conduct arbitration in such a manner as it
considers appropriate, to determine the place and language of the arbitration if the parties fail
to agree on, and to appoint experts. In order to determine the powers of the arbitral tribunal
properly, the arbitration agreement needs to be examined. The law governing the arbitration
and lex arbitri should be considered too. Even though the arbitration agreement is the main
source of the powers of the arbitral tribunal, in essence, lex arbitri determines the limits of the

powers of the arbitral tribunal.

> Duties of the arbitrators

The subject matter of the dispute may be very specific. In this context, as mentioned above, the
parties can confer some specific powers on the arbitral tribunal. In relation to this, the parties
can impose some specific duties upon the arbitral tribunal in order to obtain an enforceable

award®,

These specific duties can be imposed before the appointment of the arbitral tribunal by the
arbitration agreement. As another option, the parties can impose the duties upon the arbitral
tribunal during the course of the arbitration process. However, in this option, they generally
consult the arbitral tribunal. As an illustration for specific duties, the parties can agree on a

time limit for making the award®".

In addition to this, there are some duties imposed by the UAA, more importantly is the
arbitrator’s obligation of independence and impartiality. The arbitrator is now required to
inform the parties of any circumstances that would create a legitimate doubt in their mind
throughout the arbitral proceedings. The party that intends to avail itself of its right to challenge
the arbitrator shall have a 30-day delay to do so following that information. In the event of a
challenge, the judge called upon to decide, must do so within a maximum period of 30 days. If
the request for challenge is rejected, the most diligent party may refer to the Common Court of
Justice and Arbitration (the “CCJA”)°!

Through this mechanism, the OHADA legislator adopts an objective approach®" to the
obligation of revelation that weighs on the arbitrator. In the absence of a definition of what may
be a “circumstance likely to create in its mind a legitimate doubt”, the arbitrator must disclose
“all circumstances” without distinction. It is up to the parties to assess facts disclosed by the

arbitrator and to exercise, where appropriate, their right to challenge®.
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The independence and impartiality of an arbitrator clearly belong to ethical premises, ethical
values of an arbitrator. In this context, it is appropriate to distinguish one concept from another.
Impartiality is understood in a way that the arbitrator is not in favour of any of the parties and
IS not biased towards the subject of the dispute. Impartiality is difficult to prove because it
represents the mental attitude of the arbitrator towards the parties to the dispute. Independence,
on the other hand, requires that the arbitrator be in any relation to the parties to the dispute that
could influence the arbitrator’s decision. As regards to proving the absence of the
arbitrator’s independence, there must be an objective existence of a relationship between the

arbitrator and the party®"'.

Most rules of procedure of arbitration institutions include provisions on the arbitrator‘s duty to
disclose any information that he or she believes might have an effect on independence and
impartiality towards the parties in the dispute. The arbitrator must disclose such information
no later than at his or her appointment. If they occur after the arbitrator’s appointment, his or
her duty is still valid. This institute, which serves primarily to maintain a good standard of
independence and impartiality of an arbitrator, can be found in the model law UNCITRAL,
more precisely in Article 12 (1). This model law has inspired many arbitration institutions®'".

The arbitrator is also supposed to conduct the proceedings with professional care. Although
most international law related to arbitration does not place any special demands on the
qualification of an arbitrator, the arbitrator must be able to ensure the smooth running of the
proceedings, to perform procedural acts and to make the arbitration award. Failure to perform

his or her duties during the arbitration may establish grounds for the arbitrator’s removal®",

The arbitrator should set a good example for society. This is demonstrated in the provisions of
Article 4 of the Bangalore Principles stating that: “dignified representation in the exercise of
the office as well as in private life is a matter of course for every judge®™. An arbitrator, as well
as a judge, is one of the most respected professions and hence should set a good example to

others.
Other issues relating to conduct of the arbitral proceedings

International commercial arbitration is a flexible dispute settlement method. The main
difference between arbitration and litigation, the parties subject to the strict rules of national
courts in litigation on the contrary, in arbitration, the parties are free to conduct of the arbitral

proceedings. Actually, the basis of this freedom is the principle of the party autonomy. For
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example, the parties can agree on dates of the hearings. The arbitral tribunal must conduct the

hearings in accordance with the agreement of the parties®.

Under the UAA, parties are free to choose the procedural rules to be applied to their dispute.
They may choose the rules of an arbitral institution or any other procedural law to govern their
dispute®™'. If they choose an arbitral institution, they must follow all the rules of that institution,
unless they have excluded some of these rules®. If the parties have not established the

procedure to be followed, the arbitrators may proceed as they deem appropriate i,

Another point of interest relating to conduct of the Arbitral Proceedings is in respect for the
pre-arbitration phase (the multi-third clause) The UAA requires the application of the
provisions of a so-called multi-third clause which would be contained in an arbitration
agreement™". This clause provides for the respect of an amicable resolution step between the
parties prior to the arbitration. It should be noted that the arbitral tribunal of its own cannot rule
on this matter, one of the parties having to apply for it. In our view, this measure is not of great
interest because the judge cannot raise it of his own and there is no sanction on the parties in
the event of non-compliance with this clause. The parties may therefore stand for a multi-third
clause in the convention and choose not to respect it and move directly to arbitration without

the risk of any procedural defect.
e The role of national courts

In appearance, the parties to arbitration agreement can agree on everything about arbitration.
Nevertheless, in some circumstances, the choices of the parties do not make any sense without
support and supervision of the national courts. In this context, the role of national courts is one
of the factors which determine the extent of party autonomy. However, the courts should not

intervene in arbitration process at any time®.

OHADA considers the circumstances in which domestic, local or national courts may support,
intervene in or interfere with international arbitration proceedings (or the arbitral process) and

identifies the limitations (or restrictions) on such courts powers®"',

In general terms, national courts tend to play a limited role in relation to international arbitration
proceedings or processes. Court intervention is usually kept to a minimum in order to respect
the private nature of the dispute resolution mechanism chosen by the parties. The scope of court

intervention is usually limited to the following areas:
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- At the beginning of the arbitration, one of the parties to the arbitration agreement may
bring an action before the court instead of arbitration®™". In this situation, the court
shall decide the enforceability™'" of the arbitration agreement at the request of one of
the parties;

- granting emergency relief at an early stage in the arbitral process, eg to restrain or stay
court proceedings brought in breach of the arbitration agreement (either domestically
or, in certain circumstances, in other jurisdictions) or to prevent an arbitral
tribunal from wrongly assuming jurisdiction over a dispute;

- providing support for the appointment of the arbitral tribunal;

- dealing with procedural issues during the arbitration proceedings, eg securing the
attendance of witnesses at the hearing of the dispute;

- deciding challenges to or appeals in respect of awards on the grounds, for example, that
the tribunal lacked substantive jurisdiction, and

- the recognition and enforcement of awards™,

In international arbitration, the procedural law of the seat of the arbitration will set out the

scope of the courts

LIMITS TO PARTY AUTONOMY IN INTERNATIONAL
COMMERCIAL ARBITRATION

The principle of party autonomy allows the parties choose applicable law to substance and
arbitration, to conduct the arbitration process such as appointment of arbitrator, arrangement
of timetable, choice of place and language of arbitration as seen above. However, parties do
not have absolute freedom to determine the arbitration process. The parties’ autonomy is not
without limitations and may be subject among others to certain safeguards as are necessary in
the public interest and other restrictions. From the moment of negotiating an arbitration
agreement up to the receipt of an arbitral award, the extent of the parties’ autonomy differs

substantially®™. This section examines some of the aspects of the limits of party autonomy.
The arbitration agreement

The arbitration agreement plays a significant role in all stages of the arbitration as it reflects

the autonomy of the parties. In the agreement the parties have the power to exclude the
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jurisdiction of the courts, choose particular arbitrators and lead the arbitration in whatever way
they want. The parties can opt for either ad hoc or institutional proceedings. This first choice
obviously has a tremendous impact regarding the degree of autonomy and control by the

parties®,

With regard to the arbitration agreement, the “party autonomy” is not synonymous with
“unlimited power” or “complete autonomy”. Already at this stage party autonomy is limited
despite the widespread opinion that contracts are self-sufficient and together with arbitration
they create a “closed circuit” that eliminates national laws. Disputes about family and criminal
law, grant of patents etc cannot be subject to an arbitration agreement, as these are matters of
public policy " and can only be resolved by national courts even if the parties wish

otherwise, il

Although the parties are free to agree on the law applicable to arbitration and the arbitration
agreement, this choice may be subject to the restrictions of law at the place of arbitration. (The
“lex arbitri”) based on every state’s right to regulate any legal activity within the boundaries
of their own country. The “lex arbitri” may confer freedom of the parties to establish the
relevant procedural rules (as for example article 35 of the UAA). But this may be further
regulated by institutional rules which the parties may have incorporated in their arbitration

agreemento,

Another restriction in relation to the arbitration agreement is the fact that some disputes are not
capable of being resolved by arbitration and this is also one of the validity requirements of
arbitration agreement. Thus, as mentioned above, the disputes about family and criminal law,
grant of patents etc. are not resolved by arbitration, because, these are public policy matters

and can be resolved by merely national courts®.
Applicable laws

Basically, the parties can choose any system of law as the applicable to the substance. However,
this choice must not be against bona fide and public policy™". In general, this kind of issue
arises during the enforcement or recognition of the awards. Moreover, the parties are free to
agree on the law applicable to arbitration and arbitration agreement. Nevertheless, this choice
may be subject to the restrictions of law at the place of arbitration, lex arbitri, since every state
wants to regulate any legal activity within the boundaries of their own country. Another

reflection of lex arbitri is that the parties can confer some powers upon the arbitral tribunal as
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possible as lex arbitri allows, because some powers could not be exercised by the arbitral
tribunal. They can be exercised by national courts. In relation to this, the role of national courts
IS another restriction on party autonomy. Furthermore, the parties can conduct the arbitration
process however they want. Nevertheless, the conduct of arbitral proceedings must not be

against public policy and this conduct may be limited on the ground of third parties®V".

Natural justice is a further limitation to party autonomy because if the parties’ agreement
violates natural justice, it cannot be enforced. Another restriction is imposed by the role of
national courts because they follow the procedural law of the country concerned even if not

agreed to by the parties®*Vii,
Appointment of the arbitral tribunal

As soon as the arbitration proceedings are initiated, the parties lose at least part of their
autonomy, and the issue arises of who really owns the arbitration proceedings. The further the

arbitration proceeds, the more limits party autonomy encounters®,

The appointment of the arbitral tribunal may be one of the most important stages in the
arbitration and also for the parties’ autonomy. To begin with, whether an arbitrator has a
Common Law or Civil Law background will have also an influence how the arbitrator will
conduct the proceedings and also what view an arbitrator takes on party autonomy. After the
tribunal is constituted, the parties themselves cannot unilaterally change the terms of the

arbitration agreement without the consent of the arbitral tribunal.
e Lex Arbitri

Another limitation to party autonomy after the establishment of a tribunal is the “lex arbitri”.
It is the law of the seat of arbitration which can have great influence over certain procedural
issues in arbitral proceedings as well as the conflict of law rules applicable to an international

arbitration®,

Under the “lex arbitri” the parties can confer some powers upon the arbitral tribunal as may be
allowed by the “lex arbitri”, because some powers could not be exercised by the arbitral
tribunal. They can be exercised by national courts only. The role of national courts is another

restriction on party autonomy.
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e The Arbitration Hearing

At the hearing stage the parties lose a big part of their autonomy and the tribunal acquires
paramount autonomy. Regarding the parties’ contract which forms the core of each dispute
there are usually terms in a contract that are rooted in the applicable law and that are beyond
the parties’ autonomy. There is a tension between the will of the parties in arbitration and the
necessity to act within the framework set by national laws and eventually also international
conventions, if the enforceability of the arbitral award is to be reserved. That is, contract terms
do not always have an absolute meaning with legal effects flowing directly from the words and
recourse to a (national) legal framework may be required to interpret the terms and to define

their legal effects.
¢ Equal treatment equal opportunity

In conducting the arbitration proceedings, arbitrators must treat the parties equally and give
them the same opportunity to present their case®. Violation of this principle is a ground for

setting aside an award®,

The parties are sufficiently autonomous to agree on their own arbitration procedure.
Nevertheless, it cannot be implemented so as to violate provisions related to equal treatment of
the parties themselves. Sometimes, the rules chosen by the parties can be interpreted in a way
leading to unfair treatment. Then it becomes the duty of arbitrators and even national courts to
preserve the basic attributes of arbitration proceedings and to restrict party autonomy.

Nevertheless, such limitations have been widely accepted by the experts” i,

Equal treatment is one of the fundamental principles of law. In the scope of the arbitration, as
a matter of principle, the parties are free to agree on the conduct of the arbitration. However,
this agreement must not include any provisions against equal treatment. This is widely accepted
like public policy as well. The recognition or enforcement of the award may be refused if the

party against whom the award is invoked was unable to present his case®".
o The issues relating to third parties

The arbitration agreement applies only to parties which are a part of it. Therefore, parties
cannot agree on something that would have a negative impact on a third person. Even the
arbitration court usually has little power to require a third person to appear as a witness or to

file documents or deposit any amount. Although there already exist a standard exemption from
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this limitation for the arbitration tribunal. The arbitration tribunal can obtain this right by the

approval and on the basis of legal assistance from the part of national courts®>".

Actually, the arbitration agreement binds only the parties. In other words, the parties cannot
agree on anything which can affect third parties directly. For instance, even if the parties have
conferred such power upon the arbitral tribunal, the arbitrator cannot compel third parties to
attend the hearings as witnesses. In this point, the arbitral tribunal needs to seek the assistance

of national courts®Vi,
e Post-award

After the tribunal delivers the award, it ceases to have any legal control, except for minor
rectifications. It is now for the parties to take up the autonomy from here, and they have to
either opt to comply with the award or resist enforcement by seeking to annul it. At this stage
also, the parties’ autonomy may be restricted through the applicable law in case the award is
refused enforcement, if the award violates public policy of the country where the award is going

to be enforced®™Vii,

CONCLUSION AND RECOMMENDATIONS

Within the context of international commercial arbitration, the principle of party autonomy has
always been the bedrock of arbitration agreements. This is an acknowledgement that parties
are well suited to determine fundamental aspects of arbitration such as the place of arbitration,
the applicable law, the language of the arbitration, the composition of the arbitral tribunal, and
the confidentiality of the proceedings. Though not absolute, party autonomy in international
commercial arbitration plays a key role in the predictability and legal certainty of the award,

and more conspicuously, in determining the applicable substantive law.

The principle of party autonomy is a strong weapon in the hands of parties to arbitration. The
OHADA Law as seen above supports the principle of party autonomy. The principle is widely
accepted in international commercial arbitration as a key element in all arbitration agreements
and as an effective tool in promoting and protecting the interests of parties to commercial
arbitration. While so much has been said in retaining this principle in commercial arbitration,
it is noted that “party autonomy” is not synonymous with “unlimited power” or “complete

autonomy”, as this will lead one to conclude that party autonomy is a principle with no
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flexibility. To this end, party autonomy, as the word connotes, is a fundamental principle in

international commercial arbitration, with significant practical applicability.

Nonetheless, the principle is not unlimited and, as discussed in this article, it is subject to
restriction in some circumstances. For instance, to checkmate the excesses of parties to
commercial arbitration, courts have been given power to intervene where the procedures
adopted by parties or the resulting award therefrom are contrary to public policy. In principle,
the court always intervenes to ensure that the arbitration agreement is valid and in accordance
with the law which governs it and that the parties’ agreement is not contrary to public policy.
Again, the violation of the principle of natural justice and non-arbitrability of arbitration
agreement among other things are factors evolved to act as checks and balances on the principle
of party autonomy, thus restricting them from executing agreement that may affect public
interest. Unless the parties to the arbitration comply with the essential validity of arbitration
agreement, as highlighted in this article, the functional application of the doctrine of party

autonomy may be in theory rather than in practice.

In order to streamline the principle of party autonomy viz-a-viz the court’s intervention in
deserving cases, the following recommendations are essential. First, in as much as it is
practicable, parties’ agreement should supersede and must be given priority at all times. Hence,
the intervention of the courts should be limited to situations where parties’ agreement is

unenforceable by any standard or where it is intended to be used as an instrument of fraud.

Second, in cases where the parties cannot establish the applicable procedural rule but require
the consent of the arbitral tribunal, the arbitral tribunal should be cautious before it seeks to
impose a rule at variance with that agreed upon by the parties. To this extent, in deciding
whether to make an order in terms of the parties’ agreement, the tribunal should carefully

consider the reasons underlying the parties’ agreement in so far as it is aware of them.

Also, since it is private complaint that usually sets court’s intervention in motion, courts must
be circumspect in intervening in the matter unless the applicant convinces the court of the

injustice he has suffered or may suffer under the arbitral agreement executed by the parties.

Furthermore, as concerns the appointment of arbitrators, from now on, in the event of
disagreement by the parties on the appointment of the arbitrator, the competent judge in the
State Party shall have a period of 15 days to appoint an arbitrator, unless a shorter period is

established. This decision is free of appeal. It should be noted that with the exception of the
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time limit for appointment, this system of recourse to the judge in case of difficulty in the
appointment of arbitrators is not new and was already in place in the former UAA. In our view,
the OHADA legislator should have taken advantage of this reform to clarify the concept of
“competent judge in the State party” so as to facilitate the updating of laws and codes of judicial

organisation in the various States parties.

Finally, in respect to the impartiality of arbitrators and CCJA, previously, the nationality of a
member of the tribunal or the CCJA was not a hindrance in itself to his participation in an
arbitral proceeding. The court was just required to take into account the nationality of the
parties to appoint the arbitrators. Henceforth, the members of the Court having the nationality
of a State directly involved in an arbitral proceedings must depart from the formation of the
court in the case in question and the president of the court is obliged to proceed to their
replacement. This measure raises a number of questions: what about the arbitrator himself who
would have the nationality of a State directly involved in an arbitral proceeding? What also
happens if the implication of the State in the arbitral proceedings is carried out in an indirect
way? The new CCJA Rules did not answer these two questions making the reform incomplete.
Indeed, if the OHADA legislator’s wish was to prevent conflicts of interest, the nationality of
the arbitrator should have constituted a cause of challenge per se. By way of comparison, the
ICC rules of arbitration establish that the sole arbitrator or the president of the arbitral tribunal

must be of a different nationality from that of the parties.
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