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ABSTRACT

Our understanding of airworthiness as the fitness of the aircraft in all respects to encounter the
ordinary perils of the air that could be expected on her journey, and deliver the goods safely to
their destination is a confirmation of the fact that the responsibility is heavy for the air carrier
upon reception, carriage and delivery of the goods. The traditional liability regime in airfreight
is contained in the Warsaw System of Conventions and the Montreal Convention 1999. The
coexistence' of these laws creates challenges in obtaining a uniform liability scheme for the
loss, damage and delay of goods on transit'. The question, however, is how useful could the
Chicago Convention 1944 be in determining the air carrier’s liability? This is more so because
the following Warsaw'' and Montreal Conventions have to be differentiated from the Chicago
convention of 1944, as Chicago deals with public international law looking at technical
standards, licensing, freedom of air, accident investigation or security issues. This article
therefore introduces the major aspects of the Chicago Convention and subsequently its nexus

with the air carrier’s duty of airworthiness.

Keywords: Chicago Convention, Air Carrier, Airworthiness, Warsaw System of Conventions

and the Montreal Convention 1999.
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INTRODUCTION

As the world becomes globalised, trade between nations is unavoidable. It is trite knowledge
to say that no particular country is able to produce all what it needs. It must depend on one
country for particular goods and vice versa. This is the basis of buying and selling operations
in international trade". This operation finally crystallises when the goods are disposed to the
buyer and for the latter to make payments thereof. The means of transportation of these goods
are multifarious". It could also be by means of multimodal“transport”! of which air and sea
transports are the most important ones and occupy a central role in international commercial
transactions“'". Both modes of carriage are guided by specific set of rules which have been
developed through various conventions over time™. However, this study shall dwell on the
transportation of goods by air and most especially the air carrier’s duty of airworthiness™. The
globalisation¥of trade and transportation of goods by air in particular is a major industry in its
own right and it also provides inputs into wider economic, political, and social processes*'.
The law on the carriage of goods by air has been in place for a long time, starting from rules
based on customs, precedents and best practices in the industry, the Common Law then
developing to meet the different needs of the industry, that is, the Warsaw-system of
conventions*' then the Montreal Convention 1999*". Law in general is dynamic which means
that it should be flexible and able to develop according to industrial needs, and the law on
carriage of goods by air is not an exception to this principle. The Warsaw-system of
conventions®and the Montreal Convention 1999 are good examples of this.

The aviation industry has witnessed several developments since the end of the Second World
War apart from those Conventions covering the air carrier’s liability*"'. As concerns security,
safety oversight and the maintenance of airworthiness, the first international instrument is the
Chicago Convention 1944*ion International Civil Aviation. This Convention introduced

certain measures to improve safety and security on board the aircraft and at airports.

In spite of the fact that the Convention is not part of the Warsaw System of Conventions and
the Montreal Convention, it is very important as far as this study is concerned because it covers
mostly aircraft airworthiness while the latter dwells on cargo worthiness to give a complete
meaning to the air carrier’s duty of airworthiness. Also, the Convention will still be compulsory

for all the aircrafts carrying the flags of the member states.

As a result of the Convention, both parties to the contract of carriage will be able to prove

whether the aircraft was airworthy or not, thanks to the compulsory detailed documentation of
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all incidents and procedures taken by the company, human factor, maintenance of crew to make
the aircraft comply with the convention. As the Chicago Convention can directly or indirectly
affect the air carrier’s obligation of airworthiness, it would be necessary to consider the sections
of the Convention which affect or help the air carrier in complying with its obligation in this

article.

POTENTIAL LEGAL IMPLICATIONS OF THE CHICAGO
CONVENTION®i ON THE ISSUE OF AIRWORTHINESS

The Chicago Convention 1944 js the first and widely applicable international instrument to
cover aviation accidents resulting in massive loss of property including aircrafts and goods,
and is a good development in the aviation industry. It was signed on 7" December 1944.

Background of the Chicago Convention**

Before the Second World War, two international conventions regulated aerial navigation: the
Paris Convention of 1919 whose permanent body was the International Commission for Air
Navigation (ICAN) and the Havana Convention of 1928 without a permanent office. At that
time, there were approximately fifty sovereign states in the world. The ICAN gathered thirty

three of these States, whereas the Havana Convention had been ratified by eleven States.

The advent of World War 11, while interrupting civilian flying, did not stop international civil
aviation, It is needless to say that the air flights executed during World War Il not only resulted
in horror and human tragedies but that its utilisation also significantly advanced the technical
and operational possibilities of air transport in a world which had finally found peace again. In
fact, for the first time, large numbers of people and goods had been transported over long
distances and ground facilities had been developed to permit this in an orderly and expeditious

manner.

By the spring of 1942, more than two years before the end of the Second World War, it was
apparent that civil air transport would play a large and important role in international relations.
Serious discussions of political and diplomatic arrangements for international civil aviation had
begun mainly in Canada, the United Kingdom and the United States. At the Anglo-American
Conference held in Quebec City from 10 to 24 August 1943, Roosevelt and Churchill discussed
post-war aviation policy and were planning for a United Nations type of organisation to handle

some aspects of international civil aviation. The Prime Minister of Canada, William Lyon
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Mackenzie King, hosted this wartime conference. Meanwhile, as the year 1944 progressed and
as the war took a turn for the better, it became even more apparent that the time was rapidly
approaching when some nations would want to initiate new international air services on a

regular commercial basis™.

One of the Quebec City’s best known and historic landmarks is the Chateau Frontenac.
Architect Bruce Price designed the grand hotel for the Canadian Pacific Railway Company. It
opened in 1893 as a luxury hotel, named for Louis de Buade, Count of Frontenac and Governor
of New France in the later part of the 17™" Century. The Chateau Frontenac, one of Quebec
City’s most popular tourist attractions, overlooks the St. Lawrence River with a spectacular
view that extends for several kilometres. Seen from across the river, the hotel is Quebec City’s
most prominent feature in the skyline. Indeed, the building has become a symbol of the city.
On 11 September 1944, the United States extended an invitation to fifty-three governments and
two Ministers in Washington for an international civil aviation conference to be convened in
the United States on 1 November 1944 to make arrangements for the immediate establishment
of provisional world air routes and services and to set up an interim council to collect, record
and study data concerning international aviation and to make recommendations for its
improvement. The Conference was also invited to discuss the principles and methods to be

followed in the adoption of a new aviation convention.

On 7 October 1944, the Department of State announced the selection of the Stevens Hotel in
Chicago, lllinois, as the site for the International Civil Aviation Conference. Because of the
Dumbarton Oaks conversations, the first concrete step towards an international organization
for the maintenance of peace and security, were a Washington conference, President Roosevelt
requested Adolf A. Berle, Jr., Assistant Secretary of State, Head of the US delegation to the
conference, to find another site for the aviation conference. The city of Chicago was suggested,

which would bring an international conference to the isolated Midwest™!',

Commonwealth civil aviation discussions were held in Montreal at the Windsor Hotel from 22
to 27 October 1944 in preparation for the Chicago Conference. Immediately following this
Conference and before the Commonwealth representatives would return home, the same hotel

would become the host of a two-day Commonwealth meeting on 9 and 10 December 1944,

Opened on 1 November 1944, the Chicago Conference, as it came to be known, was eventually

attended by fifty-two nations together with two observer nations, without the privilege of
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voting, Denmark and Thailand; the Soviet Union refused to participate. The Conference was
attended by a total of one hundred and eighty-five delegates, one hundred and fifty six advisers,
experts and consultants, forty five secretaries, one hundred and five clerks and stenographers,
three hundred and six members of the Conference secretariat and one hundred and fifty eight
press representatives, for a total of nine hundred and fifty five persons participating directly or
indirectly. This was estimated to be the largest international conference held in the United

States in those years.

For seven weeks, the delegates of fifty-two nations considered the problems of international
civil aviation. The most important result of the conference was the drawing up of a Convention
on International Civil Aviation, the charter of a new body established to guide and develop

international civil aviation.

The Executive Committee of the Conference recommended that the seat of the provisional
ICAO be located in Canada, taking into consideration the war circumstances in Europe and the
wish to start its work rapidly. Canada was also a logical choice as an important aviation nation
and one with strong links with Europe. However, the permanent seat of the Organisation would

be determined at the final meeting of the Interim Assembly of the Provisional ICAO.

The Provisional International Civil Aviation Organisation (PICAO) was established by the
Chicago Conference, as an interim body pending the ratification of a permanent world civil
aviation convention. The Canadian Government chose Montreal for locating PICAQO’s
headquarters, as it was at that time the leading metropolis of the country, the most cosmopolitan

and international city. It was also the main hub for international civil air transport.

On 7 December 1944, the Conference concluded with the signature of a final act that was a
formal and official record summarising the work™". The International Civil Aviation
Conference turned out to be one of the most successful, productive and influential conferences
ever held, and the Stevens Hotel in Chicago had been its host. As a result, ICAO became the
sole universal institution of international public aviation rights, superseding the Paris
Convention of 1919 and the Havana Convention of 1928. For the first time in the history of
international aviation, an authority would facilitate the order in the air, introduce maximum
standardisation in technical matters to unify the methods of exploitation and settle any

differences that may occur™",
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On 8 December 1944, the Conference was convened in plenary session to elect the States to
become members of the Interim Council. Twenty of the twenty-one seats were filled. It left one
seat vacant for the USSR, should it decide to adhere to the Convention. The latter country did
not finally adhere to the Convention until 1970.

Fifty years later, from 30 October to 1 November 1994, an important gathering of aviation and
aerospace leaders took place at Chicago in the Chicago Hilton and Towers Hotel to
commemorate the 50" anniversary of the Convention and to share views on the future of the
world’s aviation and aerospace business. This Conference and Exhibition attracted over five
hundred participants in the world civil aviation industry. L. Welch Pogue, one of the few
surviving US delegates to the Chicago Conference, was among the list of speakers. The ICAO
Council held, for the first time at its birthplace in Chicago, a special commemorative meeting
on 1 November 1994, exactly fifty years after the opening of the Conference on International
Civil Aviation and expressed gratitude to the members of the delegations from fifty-two states

of the world community who worked together to draft and perfect the Chicago Convention*".

The ICAO was set up by part Il of the Chicago Convention. It began function as soon as the
convention came into force on 4" April, 1947, and held its first Assembly in Montreal in May,
1947.

Obijectives of the Chicago Convention
The Chicago Convention, as its preamble states, aims to provide the largest possible degree of
international standardisation of practice in many matters as regards safe, expeditious, and easy

air navigation

Again, the objectives of the Chicago Convention/ICAO are laid down in article 44 of the

Convention®Vi,

The essential target of the convention is the elimination of human error, as this is a major cause
of aviation accidents. Therefore, if the proper application of the convention led to the
elimination of repeated occurrences of human error, this, in essence, should raise the

international aviation shipping standards and, consequently, raise the safety in air.

Considering the definition of the concept of airworthiness as the fitness of an aircraft to fly
when it meets the minimum conditions laid down in its type certificate. This includes the design

and construction in accordance with specific certification codes. An airworthy aircraft is one
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that is fit to fly and transport goods™'". Again, airworthiness®"1" can be considered as the legal

and mechanical status of an aircraft in terms of its readiness and suitability for a flight™,

Considering the definition of due diligence as the efforts of the prudent air carrier to take all
reasonable measures that can be possibly taken, in the light of available knowledge and means
at the relevant time, during the journey, to fulfil his obligation to provide an airworthy
aircraft®™*. One can then compare the definition of airworthiness with the objectives of the
convention and see that both aim to achieve the same purpose, that is: increasing safety in air
in order to reduce damage or loss of the cargo or other property; and reduce human losses and
injuries. The convention further aims at preventing aviation pollution which in a way could

result from the lack of airworthiness®™.

Also, when the definition of due diligence is compared to the methods the Chicago Convention
employs to achieve its objective, great similarities can indeed be seen. Due diligence requires
the air carrier to take all reasonable means and measures in the light of the available knowledge
in order to provide an airworthy aircraft. The Convention in fact states those reasonable means,
which are, creating safe practices on board the aircraft and ensuring that the crew are prepared
to face emergencies. This would mean that the crew should be competent, trained, and provided
with all necessary information to be able to carry out their duties. It also requires the air
carrier/shipping company to identify all the risks their aircraft may encounter and ensure that
it is prepared for them. Furthermore, the convention provides the means and methods that

should be followed in order to comply with its requirements.

In a nutshell, the Chicago Convention aims to increase the shipping standards in order to create
a safer shipping environment and eventually to reduce aviation accidents. This should benefit
all parties to any shipping transaction as will be seen. Airworthiness in essence aims to achieve

the same goal.

The Chicago Convention and Airworthiness

The Chicago Convention is not incorporated into the Warsaw-system of Conventions or the
Montreal Convention. This might give the idea that the Convention has nothing to do with the
issue of airworthiness. But this is not the case as all aviation Conventions are linked to one
another in one way or another. Furthermore, as the Convention sets the minimum standards
required to eliminate human error, it can therefore be considered as a framework to set high

standards of airworthiness. In other words, we can say that a prudent aircraft owner would
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follow the Convention in order to provide an airworthy aircraft. Consequently, the Convention

can be considered a framework for a good practice to provide an airworthy aircraft*",

Moreover, the Convention did not introduce revolutionary ideas. To the contrary, the
convention emphasised the existing good practice carried out by prudent aircraft owners, that
IS, keeping up to date charts, carrying out regular maintenance, thus, the convention highlights
good practice in the industry and asks all the companies/aircraft owners to follow it

That is why the Convention requires each owner/shipping company in each member state to
set their own safety management system which on the one hand complies, with the requirement
of the Convention, and on the other, reflects the good practice in the type of trade the aircraft

is involved with.

Taking into account what was mentioned and compared with the duty of the air carrier to
exercise due diligence to provide airworthy aircraft a clear resemblance can be seen between

the requirement of the Convention and the requirement of airworthiness®**".

From all the authorities®™ on the issue of airworthiness, it is evident that the aircraft owner’s
duty to provide an airworthy aircraft is a relative one, that is, it is relative to the state of
knowledge and the standards at the relevant time, and when assessing airworthiness one has to
consider what a prudent aircraft owner would have done had he been in the same situation and

under the same conditions.

As the Convention takes into account the prevailing knowledge of the aviation shipping
industry, it can thus be said that complying with the requirements of the convention can be
considered as exercising due diligence to provide an airworthy aircraft, especially since the
Convention requires the shipping company to provide competent, qualified and trained crew
to manage the aircraft, to equip the aircraft appropriately and to maintain the aircraft and its
equipment so it is able to perform its services properly. All these requirements can be seen as

essential elements of airworthiness®™i,

The Chicago Convention and burden of proof

The existing law on the burden of proof, with regard to airworthiness, is represented by articles
18-20 of the Warsaw-system of Conventions and Montreal Convention 1999Vl Under both
instruments, the air carrier will be liable if there was loss, damage or delay unless he proves

that he and his servants and agents took all reasonable measures to prevent the occurrence and

Commonwealth Law Review Journal — Annual Volume 8
ISSN 2581 3382
© All Rights Reserved — The Law Brigade Publishers (2022)



https://thelawbrigade.com/
https://thelawbrigade.com/publications/commonwealth-law-review-journal/
https://thelawbrigade.com/

Commonwealth Law Review Journal |Annual Volume 8 275

its consequences. The time the loss or damage occurs, the air carrier will be liable for it unless
that there is no fault or privity on his part or that of his agents or servants, or even if there is
fault or privity, it did not contribute to the loss or damage. Consequently, the air carrier is
always considered to be at fault unless and until he proves the reverse or his innocence. Article
20 states that, the air carrier is not liable if he proves that he and his employees have taken all
necessary measures to avoid the damage, or that it was impossible for him, or them, to take
such measures. The various types of acts which may be regarded as constituting "necessary
measures" are left to the discretion of the judge. In Rugani v. KLM*Vil some expensive furs
were stolen from a KLM hanger at idle wild airport in New York, where they had been placed
in storage prior to shipment. The New York City Court ruled that all necessary and possible
measures had not been taken. Although there had been a guard on duty, he was unarmed.
Consequently, the guard was unable to protect the goods, because he had no effective defence

in this case of armed robbery.

In a similar case an American court ruled that the words "all necessary measures" should not
be interpreted too literally, but, since the air carrier had failed to take all reasonable measures
that prudent foresight would have envisaged for the security of high-value cargo, he was held
liable to the shipper for the theft of his good by armed robbers from the air carrier’s

building™,

From both instruments, we see that the air carrier is considered liable for any loss of or damage
to the cargo or for delay if it took place while the cargo was in his charge. If the air carrier
wants to avoid liability, he must prove that he and his servants and agents took all reasonable
measures that could be taken to avoid the cause of the loss or damage and its consequences.
The term "all necessary measures” or "all measures that could reasonably be required” includes
the duty of the air carrier to exercise due diligence. The air carrier bears the burden of proving
the cause of the loss and has to prove the exercise of due diligence the moment the cargo-
owner/shipper proves the loss or damage'.

The Chicago Convention 1944 can also be useful in determining the air carrier’s liability in
addition to the above, as one of the main requirements of the Convention is the documentation
of every procedure, incident, or action taken on board or by every aircraft. Furthermore, the
Convention requires the establishment of a system whereby every incident, hazardous situation,
non-compliance or corrective action taken is reported to the highest level of management via

the aviation personnel. Hence, a documenting system is in place and the aircraft owner will be
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required to keep these documents and present them to the court if these documents can help his
case or the claimant’s case. The Civil Procedures Rules 1998 provides in r31 (6) that: Standard

disclosure requires a party to disclose only:
(@) The documents on which he relies; and
(b) The documents which -
(i) Adversely affect his own case;
(if) Adversely affect another party's case; or
(iii) Support another party's case; and
(c) The documents which he is required to disclose by a relevant practice direction.

Once the documents are presented, the cargo-owner can have access to the relevant documents
to prove un-airworthiness if it exists. These documents can also be used by the company to

prove their case.

It would be easier for both parties to prove their case when the aircraft-owner/air carrier is
asked to disclose the relevant documents. However, this in itself would be an incentive for the
aircraft-owner/air carrier to exercise due diligence to make his aircraft airworthy in order to
document this and reveal it as proof of his diligence. The issue of whether the convention would
prove beneficial in increasing the standards of airworthiness and prudence of ship-owner would

only appear once the convention is put to a real test and scrutinised by the courts.

AVIATION PERSONNEL

The technical standards required for aircraft and the issuing of certificates of competency and
licences for the crew are matters which have been made subject to uniform rules. Annex I of
the Chicago Convention contains a system of rules on pilot certificates. These rules were
introduced for urgent reasons of safety. The Annex constitutes an elaboration of articles 32 and
33 of the convention proper. The aircraft commander and the other personnel shall be

examined.
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The aircraft commander*"

The aircraft commander occupies a special position within the legal framework. Right from the
beginning the importance of his position has been recognised, and it has been given careful
consideration since 1926, first by Comité International Technique des Experts Juridiques
Aériens (CITEJA) and later by ICAO. It is most desirable that the rights and duties of a person

in such a responsible position be carefully defined.

One might compare the position of an aircraft commander with that of a ship’s captain, but
there are notable differences. A journey by aircraft is shorter. The passengers and the crew are
less numerous; the freedom of movement on board is very limited. All these factors affect the
relationships amongst those on board an aircraft and contribute to making the aircraft

commander’s position quite different from that of a ship’s captain.

Since 1947 ICAO has been working on an analysis of the legal status of aircraft personnel. The
studies and drafts of the former CITEJA served as a starting-point. Yet ICAO has not made

much progress beyond revising an earlier draft dating from 1931.

In a general manner the powers and responsibilities of the aircraft commander includes, inter

alia, the following:

1. The responsibility of the perfect condition of the aircraft and the welfare of the crew
the preparations for the flight and its successful completion. This includes, the cargo
manifest, to carry out pre-take-off records, etc.

2. The right of the commander to issue strict orders to crew and passengers. This role is
especially important in the event of criminal offences being committed on board

3. In addition, the commander has the authority to undertake all necessary measures to
ensure the safe completion of the flight. He must have authority, for instance, to have
repairs carried out when necessary, and to arrange for fresh supplies on behalf of the
company by which he is employed. When no airline officials are present in a particular
country, the commander should be empowered to act as the official representative of the
company. As the granting of such authority and duties is entirely at the discretion of the
company it would be better to draw up international rules to cover this point, making it

compulsory for contracting states to adapt their own legislations accordingly.
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4. The administrative duties of the commander include the registration of births and deaths
on board an aircraft, the authority to perform marriages or to act as the competent authority

for drawing up of wills.

5. The commander decides whether and in what way to render assistance in search and
rescue operations in the event of an accident in accordance with the provisions of the

convention.

In Annex 2 of the Convention entitled ‘Rules of the Air’ air traffic procedures are set out
in detail. In chapter 3 it is stated that the aircraft commander is responsible for carrying out
directions of air traffic control. It also provides, however, that the aircraft commander is

ultimately responsible.

Other personnel
Leaving aside the aircraft commander with his special position, the other personnel involved
in aviation may be divided into two categories, that is, ground personnel and flying personnel,

according to their functions and assignments.
e Ground personnel

Included in this group are employees who, without leaving the ground, are involved in the
preparation and guidance of aircraft. The group therefore includes airport personnel,

meteorology and other ground service personnel.
e Flying personnel*

This category includes anyone who normally performs his duties during the flight and whose
presence on board throughout the flight is essential: the commander, the co-pilot and the flight

attendants.

In most national legislations flying personnel is sub-divided into the following categories:

a. Persons in charge of command, actual flying or technical matters during the flight and,
b. Persons performing ancillary services, for instance cabin crew stewards

In terms of international law, the civil liability of flying personnel is laid down in the Warsaw
Convention, The Hague Protocol (which amended the Warsaw Convention), the Guadalajara

Convention, the Guatemala Protocol, the Rome Convention of 1952 and it’s Montreal Protocol
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of 1978. Apart from these international agreements, their liability is governed by general law

and the employment contracts.

Regrettably, the legal status of ground personnel has hardly any base in international law while,
on a national level, it enjoys the protection of rules applicable to aviation personnel generally
only in isolated cases. Consequently, their position is at best covered merely by general

provisions of domestic and international law respectively.

The category of ground personnel deserves a special mention in connection with the vital role
played by the air traffic control services, whose duty is to ensure a safe and orderly flow of
traffic. A strike action undertaken by this group of personnel may have the most serious
consequences for thousands of people not even remotely involved in the conflict. Liability of
their employer, usually a government authority, may be assumed and has been upheld in court
on a number of occasions. It should be born in mind, however, that an action against the
government is available to the airlines only. The persons suffering damage may sue the carrier

on the basis of their contract.

In a nutshell, the aviation personnel are a link between the shore-based management and the
aircraft-based staff. Therefore, he will have access to the highest level of management and to
the aircraft’s crew. The aviation personnel are responsible for ensuring that the aircraft and its
crew are complying with the technical standards and practices, and that adequate resources and
shore-based support are available. Also, he is in charge of carrying out audits to identify any
incompliance with or deficiencies in the standards and report it to the highest level of
management. Finally, the aviation personnel are responsible for making sure that corrective

actions have been taken and applied appropriately.

Hence, as the aviation personnel will be responsible for the safe operation of the aircraft, and
ensure the compliance with the standards, it is very important that he should have sufficient
qualifications to carry out such a mission. Therefore, they should have the appropriate
experience with regard to the aircraft’s operation, aircraft safety and pollution prevention.
Moreover, he should be aware of the company’s safety and pollution prevention policy. Also,
they should have the independence, authority and the access to the highest level of management
to report any incompliance or deficiencies. Finally, he should be able to carry out safety audits
to ensure compliance with the convention’s technical standards and make sure that the

corrective action has been taken.
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e What the aircraft commander should report?
The aircraft commander as the main aviation personnel and eventually the aviation company’s
management board due to his role should be in possession of all the information about the

aircraft, its performance and its problems.

The answer to this question depends on the aircraft commander’s responsibilities and the
authority he has to carry out his duties. Usually this is included in his appointment document
which would contain the procedure on how to report and what the aircraft should report to the
management and what he can deal with directly without reporting. It is often the case that the
senior management would only be interested in major incidents or non-conformities which
need huge financial resources to correct, and would leave the minor issues to the aircraft
commander to deal with. Therefore, in the case of major issues the aircraft commander would
report the incident and his recommendations then wait for the response from senior

management.

e Would the knowledge of the senior management be considered the same as that of

the aircraft commander?

The position of the aircraft commander would allow him to be in touch with all that is
happening on board the aircraft, and he is responsible for reporting that to the senior level of
management. The question which arises here is; would his knowledge be the same as that of

the management?

In small size aviation shipping companies, it is often the case that the management would be
more involved with the daily running of the aircraft and it is more likely, though not always
the case, for the management of the company to play the role of the aircraft commander at the
same time. In this case the knowledge of the management would be the same as that of the
aircraft commander. However, where the size of the company makes it more practical to
employ one or more aircraft commander(s) the question which would arise is: can the

management say that they did not know what was happening on board?

The Chicago Convention’s introduction of the aircraft commander role would make it very
difficult for the aircraft owner/carrier to use the exceptions of articles 20 of the Warsaw
Convention 1929*iand the Montreal Convention 1999'Vas it requires proof that neither the

aircraft owner nor his servants contributed to the loss in any way in order to use this exception.
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Moreover, the aircraft owner would not be able to use any of the protections provided above if
there was want of due diligence represented by her not asking for reports or not taking the

appropriate corrective action.

Also it is the duty of the aircraft commander to ensure that the international standards and
recommended practices™Vindicated in articles 37-42 of the Chicago Convention 1944Vare
implemented in the right way and any negligence on his part can be considered as privity
of the senior management due to the fact that they did not ensure that the standards and
recommended practices are not properly implemented by the crew . The convention,
although not directly related to the issue of airworthiness, can prove beneficial to raise the
standard of due diligence.

It is worth mentioning that, the air carrier would not be able to blame the aircraft commander
for the un-airworthy condition of the aircraft by claiming that he diligently appointed a
competent aircraft commander and that the latter failed to be diligent. The reason for this is the
duty to exercise due diligence is a personal one and in spite of the fact that the carrier can
delegate the exercise of the duty to someone else, in this case the aircraft commander, he will
still be liable should the aircraft turn to be un-airworthy and the aircraft commander fails to
exercise due diligence.

The role of the aircraft commander and airworthiness

The role of the aircraft commander is important to ensure the airworthiness of the aircraft, as
he is the aviation company representative responsible for ensuring the safety of the aircraft on
air and while at airport. This can be done throughout the different responsibilities of the aircraft
commander. The relationship between airworthiness and the role of the aircraft commander

can appear in different areas*V'':
e Training

The aircraft commander should carry out audits to check that the aircraft complies with the
convention and aircraft recommended practices and conditions to be fulfilled with respect to
aircraft. The audit should reflect the preparedness of the crew to face emergency situations.
Therefore, if he realises that part or all of the crew lack training in certain areas, that is, facing
emergency situation etc., then it is his responsibility to recommend training to cover this gap

in order to guarantee that the crew can face an emergency situation. By failing to do so, he will
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be compromising the aircraft’s airworthiness. It is also his duty to ensure that training is carried

out at regular intervals*',

The Cameroonian example as to training could be illustrative'. The Cameroon Civil Aviation
Authority is required to ensure the development and implementation of a national training
programme for personnel of all entities involved with or responsible for the implementation of
various aspects of the National Civil Aviation Programme. The CCAAlalso ensures that
trainers and training programmes of the operators, regulated agents and aviation security
agencies meet appropriate standards. Finally, the Authority ensures that personnel carrying out
security audits™, tests, surveys and inspections are trained to appropriate standards for these
tasks.

Licensing and Certification Obligations. A certification system is in place for licensing of
aviation personnel, approval of air operators, maintenance organisations and training centres.
This is done through a well-articulated certification process including the initial contact phase,
formal application, document evaluation, conformity inspection and issuance of certificate.
The total number of aircrafts on Cameroon’s register is 28 of which 27 are in an airworthy
condition. Over 120 pilots and 135 cabin crew members hold valid licences. Eighteen (18)
AMO approvals have been issued of which 04 of them are based at home and 14 abroad.
Continuous surveillance, all holders of certificates, licences, qualifications and other approvals
granted by the CCAA are subject to continuous supervision by the CCAA. Scheduled and
unannounced inspections and surveillance are regularly carried out to ensure that holders of
aviation authorisations continue to meet and respect the pertinent requirements which served

as the certification basis.

e Physical airworthiness'

Beside the issue of crew preparedness, if the aircraft commander discovers, either through the
audits or through the reports sent by the flying crew of the aircraft, that the aircraft needs some
repairs or maintenance then he should promptly take corrective action if this falls within his
authority, or send his recommendation to the aviation company management in order for them
to take the appropriate action to maintain the aircraft. If the company or he, when taking such
actions as falling within his responsibility, decides to take corrective action it is his duty to
ensure that such action is implemented promptly and correctly. This would ensure that the

aircraft is ready (airworthy) at any time to perform the required trip"™.
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e Documentation®

The Chicago Convention 1944 depends"', to a very large extent, on documentation. This
implies that the aviation company and the aircraft should have document of compliance,
international and recommended practices, safety and environmental protection policy. Also the
code requires that the aircraft should always have up to date documentation. The documents
which the Convention requires the aircraft to carry are essential to the aircraft’s airworthiness,
as it might not be allowed to enter or leave the airport if it does not have, for example,
international standard recommended practices or most especially a certificate of airworthiness
on board it, which means that the aircraft is un-airworthy. Therefore, it is the duty of the
aviation personnel most especially aircraft commander to ensure that the aircraft has on board,
at any time, all the required documents. Also part of the documentary element of airworthiness
is to ensure that all documents essential for the safe navigation of the aircraft, that is, charts,
aircraft manuals etc. are on board, and it is the aircraft commander’s responsibility with the
flying crew especially the pilot to ensure that they are kept up to date and the obsolete ones are
removed, otherwise, in case of an accident the company/aircraft owner cannot claim that his

aircraft was airworthy.

The aircraft must have on board sufficient up-to-date charts, flying directions, notices to crew,
tide tables and all other nautical publications necessary for the intended voyage, which will
allow her to navigate safely to her destination. These documents are as important as any other
equipment on board the aircraft such as the compass or radar, and it is the responsibility of the
aircraft owner to make sure that his aircraft is supplied with such documents™'. Also the
aircraft must have the charts not only for the route she is taking but also for alternative

routes that she might need to take instead of the original one.

It was shown earlier that the aircraft-owner can delegate the duty to provide an airworthy
aircraft to his agent or servant. Therefore, he can also delegate the duty of supplying the
aircraft’s documents to the flying crew or an agent, but in this case he will still be responsible
if they fail to provide these documents or keep them up to date. This is because the duty to

provide an airworthy aircraft is a personal one and non-delegable™',

The documents that the aircraft needs on board and which affect its airworthiness vary and

depend on the circumstances of each case and depend on “the law of the aircraft’s flag or by
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the laws, regulations or lawful administrative practices of governmental or local authorities at

the aircraft's airport of call”'™,

As a result, the air carrier is required to establish a system on board his aircraft to ensure that
all the navigational documents are updated and all the old ones have been removed from
the aircraft. He can delegate this job to the master or an agent, but he will still be responsible

if his agent fails to do his job.

One of the Chicago Convention requirements is to ensure that all the documents on board the
aircraft are updated. Moreover, the Convention requires the aircraft-owner to create a
monitoring system to ensure that all the old documents have been removed from the chart room,

and that the documents are up-dated on a regular basis™.

CONCLUSION AND RECOMMENDATIONS

In conclusion, the Chicago Convention 1944 has proven to be of considerable importance to
the aviation shipping industry as it will increase the standards of due diligence and eventually
reduce the chances of un-airworthy aircrafts being sent to on air. Furthermore, it has a
substantial commercial effect as it improves productivity and efficiency, reduces insurance
rates due to increase of due diligence standards, and reduces litigation. The proper
implementation of the international standards and recommended practices as provided by the
convention will also help creating documents that can be used by both parties to any litigation

to prove their case.

However, the Chicago Convention 1944 faces a problem of effective application or
enforcement. In order for the convention to be applied effectively, the ICAO should have two
routes. The first one is the creation of a penalty system for member states which do not strictly
apply the convention. This can take the form of withdrawing the right of a member state to
issue the required certificates and putting it on a black list.

Also the ICAO should assign to a reputable entity, that is, a classification society, the duty to
check that the same standards and strictness are applied in all member states. Moreover, it is
very important that the ICAO should produce a black list of countries, aviation companies or

aircrafts that do not comply with the requirement of the convention in order to prevent any
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unfounded attempts by member states to prevent certain aircrafts, carrying flags of certain

states, from entering their airports.

The second is that the ICAO™ should require the member states to introduce a penalty system
to be applied in respect of aviation companies and their personnel who do not comply with the
requirement of the convention or the company’s standards and recommended practices. With
regard to this route some countries already have in place such penalty regime, for instance,
Cameroon in the CEMAC Civil Aviation Code 2012 incorporated the Chicago Convention
1944, and voluntarily introduced a criminal regimen on aircrafts registered under its flag,
represented by fines and/or imprisonment for company staff, or the withdrawal of certificates
which might render the aircraft un-airworthy in the form of administrative and penal sanctions.

Also, the introduction of the Convention conflicts with the existing law on airworthiness; for
instance, the Warsaw Convention 1929, with regard to the period of exercising due diligence.
The original Warsaw Convention requires the air carrier to exercise due diligence during the
journey, but it does not recognise code-share agreements, by implication the journey covered
under such sub-contracts is not regulated by this instrument. Whereas, the Chicago Convention
1944 requires the aviation shipping company/air carrier to ensure compliance with the
convention at any time so as to ensure the continuous validity of the certificates. This means
he must ensure that the aircraft is airworthy at any time including the period under code-share

agreements™,

This means that the original Warsaw Convention 1929 needs to be reconsidered to extend the
duty to cover the whole journey. This has been incorporated into the Guadalajara Convention
1961 amending the Warsaw Convention. The problem has not been completely solved given
that some parties are signatories to the original Warsaw Convention 1929 but not to the
Guadalajara Convention. Thus a problem of conflict of laws in case a dispute arises. The
extension of the period of responsibility should not make the air carriers duties difficult due
to the existence of the aircraft commander who would be leasing between the aviation company
and the aircraft to ensure the swift running and management of the aircraft, and should the need
for repairs or maintenance arises, the aircraft commander can arrange for those to take place,

that is, providing spare parts at the next airport of call, providing up to date charts etc.

Finally, although the Chicago Convention 1944 is mandatory to all member states, it was not

made part of the Warsaw-system of Conventions or the Montreal Convention. This is not
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essential provided the ICAO recommends that the member states consider the convention as a

framework for what might be considered good practice and what a prudent air carrier would

do to make his aircraft airworthy.
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v See Martina, Obi Agbor. "The Contractual Liability of the Maritime Carrier of Goods", LL.M. Thesis
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https://www.mcgill.ca/iasl/files/iasl/ASPL633-Chicago-Convention.pdf, pp. 1-16, consulted on the 22/03/2022 at
6pm.

xi- | bid p. 10.

xdii The following main instruments were contained in this final act:

- The Interim Agreement on International Civil Aviation was opened for signature. Its purpose was that of a
bridging mechanism to permit an early beginning of the global effort while awaiting the ratification of the
Convention by the 26th State. This interim agreement was accepted by the 26th State on 6 June 1945. Thus the
Provisional International Civil Aviation Organization (PICAO) was born on that date. It functioned remarkably
well until the permanent organization came into force on 4 April 1947.

- The Convention on International Civil Aviation was opened for signature and designed to provide a complete
modernization of the basic public international law of the air. After ratification by twenty-six States, it came into
effect on 4 April 1947 with the constitution of the new permanent International Civil Aviation Organization,
ICAO, thus bringing an end to PICAOQ.

- The International Air Services Transit Agreement or "Two Freedom" agreement, under which the aircraft of
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was a great step forward in the path of international air transport development over a large part of the world.

- The International Air Transport Agreement or "Five Freedoms" agreement. In addition to the first two freedoms
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real advances in technical matters that would make international flying much safer, more reliable and more
straightforward than it had been before the Second World War. From twelve Technical Annexes defined by the
Conference, eighteen Annexes to the Convention are now maintained to achieve standardization through a
uniform application of international standards and recommended practices.

- A standard form of Bilateral Agreement for the exchange of air routes was prepared and recommended by the
Conference as part of its final act.

xivSee https://applications.icao.int/postalhistory/1944_the chicago_convention.htm, consulted on the
12/03/2021 at 6am

v paul, Stephen Dempsey, "The Chicago Convention as a source of International Air Law", supra p. 14

i g5 being:

"To develop the principles and techniques of international air navigation and to foster the planning and
development of international air transport so as to:

(@) Insure the safe and orderly growth of international civil aviation throughout the world;

(b) Encourage the arts of aircraft design and operation for peaceful purposes;

(c) Encourage the development of airways, airports, and air navigation facilities for international civil aviation;
(d) Meet the needs of the peoples of the world for safe, regular, efficient and economical air transport;

(e) Prevent economic waste caused by unreasonable competition;

(f) Insure that the rights of contracting States are fully respected and that every contracting State has a fair
opportunity to operate international airlines;

(9) Avoid discrimination between contracting States;

(h) Promote safety of flight in international air navigation;

(i) Promote generally the development of all aspects of international civil aeronautics".

it See www.skybrary.aero/index.php/Airworthiness, consulted on 18-07-2021 at 10:48 am.

il girworthiness is the fitness of the aircraft in all respects, to encounter the ordinary perils of the journey, and
deliver its cargo safely

xix See www.businessdictionary.com/definition/airworthiness.html, consulted on 18-07-2021 at 10:50 am.

*X See Pascal, Edie Diabe. "A Legal Analysis on the Air Carrier’s Duty of Airworthiness under the carriage of
Goods: Development in the Law and Stakes in Cameroon”, PhD Thesis (Unpublished) university of Dschang,
2019, p.104.

x4 |bid p. 254

xxil See Abeyratne, Ruwantissa. "The future of African Civil Aviation" Montreal, Canada, Journal of Air
Transportation World Wide, Vol. 3, No. 2, 1998, pp.30-49.

il Article 22 stipulates to this effect that:

"Each contracting State agrees to adopt all practicable measures, through the issuance of special regulations or
otherwise, to facilitate and expedite navigation by aircraft between the territories of contracting states, and to
prevent unnecessary delays to aircraft, crews, passengers and cargo, especially in the administration of the laws
relating to immigration, quarantine, customs and clearance".
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v Ajrworthiness may be defined as the fitness of an aircraft to fly when it meets the minimum conditions laid
down in its type certificate. This includes the design and construction in accordance with specific certification
codes. An airworthy aircraft is one that is fit to fly and transport goods. Again, airworthiness can be considered
as the legal and mechanical status of an aircraft in terms of its readiness and suitability for a flight.

xxv See Airworthiness Manual, Fourth Edition, 2020, Doc 9760, Published in separate English, Arabic, Chinese,
French, Russian and Spanish editions by the INTERNATIONAL CIVIL AVIATION ORGANIZATION 999
Robert-Bourassa Boulevard, Montréal, Quebec, Canada H3C 5H7, https://aviation-insight.aero/wp-
content/uploads/2021/05/ICAO-9760-docs-4thEdition.pdf, consulted on 23/03/2022 at 10am
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xovii Art, 18 (1). The carrier is liable for damage sustained in the event of the destruction or loss of, or damage to,
cargo upon condition only that the event which caused the damage so sustained took place during the carriage by
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to, the cargo resulted from one or more of the following: (a) inherent defect, quality or vice of that cargo: (b)
defective packing of that cargo performed by a person other than the carrier or its servants or agents; (c) an act of
war or an armed conflict; (d) an act of public, authority carried out in connection with the entry, exit or transit of
the cargo.(3). The carriage by air within the meaning of paragraph 1 of this Article comprises the period during
which the cargo is in the charge of the carrier. (4) The period of the carriage by air does not extend to any carriage
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performance of a contract for carriage by air, for the purpose of loading, delivery or transhipment, any damage is
presumed, subject to proof to the contrary, to have been the result of an event which took place during the carriage
by air. If a carrier, without the consent of the consignor, substitute’s carriage by another mode of transport for the
whole or part of a carriage intended by the agreement between the parties to be carriage by air, such carriage by
another mode of transport is deemed to be within the period of carriage by air. Art. 20 states that, " If the carrier
proves that the damage was caused or contributed to by the negligence or other wrongful act or omission of the
person claiming compensation, or the person from whom he or she derives his or her rights, the carrier shall be
wholly or partly exonerated from its liability to the claimant to the extent that such negligence or wrongful act or
omission caused or contributed to the damage..."
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17,257; IATA ACLR, No.25.
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York, April 16, 1977; Avi, Vol. 14. P. 17,710; IATA AGLR, No. 502.
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XV 1f the carrier proves that the damage was caused or contributed to by the negligence or other wrongful act or
omission of the person claiming compensation, or the person from whom he or she derives his or her rights, the
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583
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Rapport intérimaire de la surveillance multilatéral pour 1’année 2012 et perspective pour 2013, 24eme édition,
Bangui.
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