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INTRODUCTION

Under International human rights law, the States are placed with onerous duties on protection
of human rights. The Preamble to the Universal Declaration of Human Rights (UDHR) notes
that all person and entity in society must contribute to a legal system that promotes full
enjoyment of human rights. This duty, according to many authors, is universal and extends to
all entities, even if they are non-state actors' or state actors. This is because the only entities

able to violate human dignity are hardly States.

Under conventional human rights methods, Non-State Actors (NSAs) fall beyond international
human rights law's limits". They are not parties to the related treaties and are thus only bound
to the degree that governments may extend the obligations agreed by States. The State
continues to have primary duties and obligations in the area of human rights enjoyment.
According to Clapham, the State cannot exempt itself of the responsibilities of protecting
human rights under international law, even where they delegate the responsibilities to non-state
actors™. The consequence is that these NSAs are usually found not to be directly governed by
the international treaties on human rights. This situation portends to make a mockery of most
of the accountability mechanism for international human rights abuses. Besides, the threat to
human rights posed by NSAs has been of rising concern in recent years, such as the treatment
of young women by peacekeepers in conflict zones, the infringement of the human rights of
indigenous peoples by multinational organizations, etc. Nevertheless, even though States have
the primary responsibility, there has been an argument that NSAs also must uphold human

rights as well as refrain from violating an individual's human rights.

In this paper, we would be considering the role of NSAs under the International Human Rights

Lawas well as the inherent obligations contained under the various human rights instruments.
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The protection of human rights should also be optimally applied whenever those rights are
violated and regardless of who places them at risk. Generally speaking, considering the ever-
growing presence and actions of the NSAs, it is high time for the international community to
strongly consider placing the NSAs under the purview of the various human rights conventions

and hold them accountable for the infringement of these rights under international law.

NATURE OF NON-STATE ACTORS UNDER INTERNATIONAL LAW

According to Andrew Clapham, non-State actors (NSAS) are bodies or organizations which do
not have the characteristics of a State (i.e., a country) but have some sort of authority and
powers that a State does". To him, NSAs are often used to refer to:

“International organizations, ‘peoples’ (for purposes of self-
determination), National Liberation Movements (NLMs),
indigenous peoples, insurgents, belligerents, combatants, private
corporations,  non-governmental  organizations (NGOs),

religious organizations, and individuals”.

NSAs do not have formal or governmental powers and authorities as well as no administrative
or fiscal arrangement with the state. As such, they often were not regarded as conventional
objects of international law, but rather as theoretically non-conventional subjects. This was
pointed out by Nijman that:

“NSAs are subject or persons of international law. The
conception of NSAs as an object of international law does,
however, not sufficiently explain its present-day position in the
international law... In the other words, power and influence of
NSAs in many cases goes far beyond that of entities to which

international law has traditionally accorded to object states.”””

Based on the aforementioned premises, the NSAs should not have an international legal
personality because, to have legal personality, an entity must have responsibilities and duties
within the legal framework"'.Nowadays, however, international law extends beyond countries,
with many acts, such as some illegal acts, commerce, banking, commercial affairs,

environmental concerns, human rights, and more, influencing many people. Moreover,
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international law indicates that individuals and entities other than countries are often subject to
international obligations and responsibilities, and that such changes are consistent with the
framework of international law"".This has prompted some scholars in International Law to
postulate that international law is recognizing the relevance of NSAs and this might create a

path for formal recognition of their legal personalities*'".

A key reason for that public international law not granting the NSA legal personality is that
most countries are hesitant to share their international roles with the NSAs. Furthermore,
acknowledging the legal personality of NSAs may exacerbate the risk of legitimizing the
criminal acts of these NSAs. This could contribute to the legitimization of their use of

aggression™.

The main purpose of international human rights treaties is to defend persons and groups against
states. Currently, there are a significant amount of NSAs such as NGOs and multinational
corporations (MNCs) with financial, economic, and organizational capacities that can impact
the structural actions of political actors, both locally and internationally. These limitless and
unregulated powers are liable to be misused by persons and organisations and must thus be
kept accountable in compliance with international human rights treaties.

The NSAs have both positive and negative roles. The negative position of the NSAs can be
examined from several perspectives. Firstly, repressive regimes, are conscious that the legal
personality of the NSAs throughout international law is not well known, therefore cannot be
considered legitimately accountable for their acts. Moreover, because countries do not want
their authority to be put into doubt in the international arena. They may then aim to co-opt the
NSAs for use against persons, opposition groups, and vulnerable or marginalized
communities®. These States use the NSAs as vehicles to escape international accountability.
Often, by contracts and programs, the States specifically employ the NSAs as a tool to their
ends. In any other way, the NSAs are used indirectly by States. NSA groups and personnel,
such as local militia, are trained and funded and State governments. In other situations,
regimes-actually refuse to sanction or punish abuses of human rights, such as arbitrary arrests,
killings of activists or opposition parties and torture by the NSA, which follow the same State’s
ideology™'.

On the flip side of things, NSAs, such as human rights advocacy groups, undertake essential

constructive roles, ranging from human rights education to the compliance and oversight of
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human rights norms. Often, specialist NSAs in the field of human rights may have an impact
on international standards by engaging in consultations on specialist legal issues.Even if
NSAs are not specifically active in rules-building activities, they will also have an impact by
disseminating information to the public that encourages transparency and public awareness.

The promotion of international law norms and principles is another positive practice of NSAs.
In terms of international binding instruments, NSAs and NGOs have had a positive impact on
international law implementation to national legal frameworks and have, in particular, been
consulted or active in formulating the appropriate criteria*™. This will greatly lower the costs of
compliance and regulation. In fact, by engaging in self-regulation of their operations, they can

mitigate the costs of implementation.

Also, the NSA's' monitoring role cannot be neglected. In this respect, the NSAs have two facets
to their function — the first is to supervise the enforcement of international norms and
regulations within their States, and the second is to influence the actions of States concerning
international conventions*. They may, for example, use the media to expose breaches of
international legal norms by State agencies or government bodies, or could disclose abuses of
powers to specific national supervisory institutions in the domestic framework or to appropriate

international supervisory agencies, such as those in the United Nations Human Rights System.

Unfortunately, more frequently than not, there have been several cases in which the NSAs have
separately manipulated their positions, structures, staff and resources against certain groups
and individuals. In these situations, international law does not consider the direct responsibility
of the NSAs, even though certain international human rights instruments impose
responsibilities on the NSAs. In several cases, for instance, the Social and Economic Rights
Action Center (SERAC) v. Nigeria®, States were held as the main responsible bodies for actions
that were committed by NSAs. In the SERAC case, the Federal Government of Nigeria was
held responsible for the actions of Shell Petroleum Development Corporation (SPDC) whose
operations caused environmental degradation and health problems for the people of Ogoni land
in Nigeria. A simple review of the majority of cases of common international law tends to be
the only exception of international human rights law where the clear obligations of the
insurgent, extremist and resistance groups are provided under of the Second Protocol to the

Geneva Convention, !,
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Consequently, because the NSAs are not strictly regulated by international law norms, their
activities may be a danger to national, regional and international security. Moreover, since they
operate in a wide variety of ways, it is very problematic to assess the wide-ranging obligations
of the NSAs; thus, it seems that States must assume primary responsibility for avoiding their
detrimental acts, provided that they have the overriding powers and authorities to criminalize

and penalize the practices of the NSA.

HUMAN RIGHTS OBLIGATIONS ON NON-STATE ACTORS

Traditionally, the State is seen as the body solely responsible for the protection of human rights
at both the international and national levels. With the advent of a whole range of NSAs on the
global stage, the primacy of the state's role in international affairs is being debated, as is its
ability to monitor and govern these new actors*''.As the traditionalist opinion would say,
international law is mainly concerned with the norms of State compliance and those principles,
including human rights, can be breached only by state authorities — meaning that abuses by
private individuals or NSAs come under ordinary national legislation™'". The notion of human
rights obligations to States is based on two related ideals, according to Steven Ratner*™. The
first is that local law can efficiently control actions under the jurisdiction of a State.
Customarily, the State itself will be desirous in resolving abuses of human rights under its
territorial jurisdiction, rendering it inappropriate for external international law bodies to
interfere. The other notion is that the States won’t approved the international regulation of
private bodies. However, with the advent of the prevailing international system, and the rising
relevance of NSAs that are gradually exercising powers similar to those of States. Insofar as
NSAs are permitted by or ultimately substituted by the State, acting in compliance with its
orders, directives or controls, the State shall be legally responsible for those actions. The State

shall correspondingly be liable if it validates the actions of the NSA.

Many of the United Nations Conventions include specific requirements for ratifying Member
Parties to take appropriate steps to deter all forms of infringements of human rights. For
instance, the Covenant on Civil and Political Rights®, in its article2(3a), imposes a duty on
each ratifying Member State to ensure an effective remedy whenever the rights or freedoms of

any right holder have been violated. The Covenant on Economic, Social and Cultural Rights
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also requires Member parties to achieve the implementation of the economic, social and

cultural rights, thus providing for local and international affirmative obligations upon States. ™"

Furthermore, Article 2 of the UN Convention on the Elimination of All Forms of Racial
Discrimination™/irequires that the State end all forms of racial discrimination against any
persons, group or organization. Also, in the Convention on the Elimination of All Forms of
Discrimination against Women™", Article 2(e) requires that all measures must be taken by

States to eliminate discrimination against women by any person or body.

Various the United Nations Supervisory Committees have expressed their opinions on the role
of States in promoting human rights between private actors. The Committee on the Elimination
of Racial Discrimination, for instance, noted that State Parties must ensure that private
institutions do not influence the exercise and enjoyment of civil, political, economic, social,
and cultural rights within the State’s jurisdiction (Office of the High Commissioner for Human
Rights, 1999: 113.). The Committee on the Elimination of Discrimination against Women has
emphasized that discrimination under the Convention is not limited to measures under Article
2(e) or on behalf of Governments; for example, it calls on States Parties to take all necessary

steps to eradicate discrimination against women by any person, organization or entity".

These remarks indicate that there has been a seismic shift from the idea of “protection against
the State” to “protection by the State which includes all kinds of human rights violations, be
they governmental or non-governmental"!. The very nature of human rights, too, is that
people have inalienable rights, and that the protection of fundamental rights is not only a
product of limitations on State’s authority but the main, essential and basic substance of human

rights™vii,

These findings also suggest that, according to its international human rights commitments, the
State is liable for abuses of human rights perpetrated by NSAs because it neglects to monitor,
deter as well as prosecute such acts. Moreover, even though human rights instruments are
binding on Governments, the prospect of extending them to acts by non-State actors has been

noted.

The NSAs also can operate outside the jurisdiction of states. This is often the case that where

States have neither the resources nor the interests to keep the NSAs responsible under national
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law. Consequently, retaining States as being exclusively responsible for human rights

commitments can lead to an insufficient guarantee of these rights.

The above situation has led to the creation of new instruments that determine NSAS'
responsibility for actions that constitute human rights abuses in principle. Thus, some
categories of NSAs are also explicitly bound by certain international legal principles which,
although under a distinct legal definition and in strictly limited contexts, basically protect
human rights. These rules include international criminal law and international human rights
law. Interestingly, the existing oversight mechanism applied to NSAs would not include an
appropriate solution to the full spectrum of human rights which they may infringe. International
human rights law relating to rebel groups or insurgents encompasses only a limited range of
protections, known as the essential foundation, which must be complied with in all
circumstances. International human rights law is, of course, valid only during conflicts. Various
instruments on international criminal law maintains criminal liability against persons over
actions that breach human rights, such as terrorism, crimes against humanity, and some
breaches of armed conflict rules, but international criminal law is restricted to the more extreme
abuses of human rights, and it represents the most stringent form of sanctions*V" As a result,
NSAs exercising powers analogous to those of State governments frequently remain non-liable
for their misuse of the authority since the actions are not treated as international crimes and are

not tied to conventional war.

It has been argued, which we agree, that it is therefore necessary, by expanding the framework
of international human rights obligations, to bridge between extensive powers of NSAs and
their restricted forms of accountability under international law**. However, States are often
reluctant, in international law or, in that regard, domestic law to attribute to human rights
obligations of NSAs. Sometimes, States are usually unlikely to apply any international law to
such entities, as such an expansion in some cases may add to the international legal personality

of such entities™*.

In recent times attempts have been made to improve NSAs' human rights responsibility, and it
can be seen that certain countries are keen, if not able, to accept the applications of human
rights responsibilities to NSAs. Nonetheless, national governments could be prepared to do so
if this applicability exempts States from liability themselves. Accordingly, some states see this

as a way of escaping accountability, and which is becoming increasingly appealing as a
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counterbalance to the emergent practice of keeping States accountable for the human rights

abuses by the NSAs under their territorial control.

CONCLUSION

International human rights laws have defined obligations by which States shall protect the
human rights of people from the acts of other State entities and must deter, prosecute and handle
any infringement of human rights adequately and reasonably, particularly those perpetrated by
NSAs. Over the years, we have seen that NSAs have no doubt been able to commit actions
which may be considered as abuses of human rights enshrined in international conventions if
carried out by States. Naturally, maintaining NSAs bound under international human rights
legislation would help citizens under the direct supervision of these non-state actors, especially
where the responsibility can be successfully implemented. Currently, however, international
human rights law does not seem to expand outside the Member States as well as the general
treaty law. Yet preliminary measures are discernible to include the NSAs in the States in which

they function as responsible for protecting individuals' human rights.

Lastly, it would not exempt the State from its responsibilities under human rights law to protect,
uphold and enforce human rights by NSAs under a State's jurisdiction. Protection of citizens’
rights are mainly the responsibility of States. In cases of abuses of human rights by parties other
than the State, first, the duty to defend ensures that persons or persons are not subject to non-
State actors' abuses of their rights. In certain cases, failure to protect might entail the duty of
the state. Secondly, States should have an effective remedy for citizens or individuals who are
victims of abuses of human rights. To this end, any breaches of citizens ' rights should be
urgently and impartially reviewed and offenders prosecuted.
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