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ABSTRACT

Many has various viewpoints on the theoretical foundations underpinning corporations. These
viewpoints have led to the formulation of different theories in terms of which the corporation
is defined. Unfortunately, these views have brought so many worries to corporate participants
who want to know the relationship with the company, their economic activity and their
regulators. Companies are run by directors who are entrusted to manage the company, and has
the expertise to makes the day-to-day business decisions. The OHADA as well as the English
legislators have given a list of director’s duties to protect corporate stakeholders. The
comparison between these systems will enlighten investors on the legal system which best
protect their interest. Therefore, our main objective in this paper is to examine the director’s
duties as well as analyse their corporate liabilities under the OHADA and English law
respectively without living out some robust proposals for reforms. To achieve the said

objective, we employed a content analysis approach in the whole write-up.

Keywords: Corporate Governance, Protection, Director’s duties, Company, Law, theories.

INTERNATIONAL JOURNAL OF LEGAL DEVELOPMENTS AND ALLIED ISSUES
VOLUME 7 ISSUE 2 — ISSN 2454-1273
MARCH 2021
https://thelawbrigade.com/



https://thelawbrigade.com/
https://thelawbrigade.com/
https://thelawbrigade.com/publications/international-journal-of-legal-developments-and-allied-issues/
https://thelawbrigade.com/

An Open Access Journal from The Law Brigade (Publishing) Group 118

INTRODUCTION

Observer has various viewpoints on the theoretical foundations underpinning the corporation.
These viewpoints led to the formulation of different theories in terms of which the corporation
is defined. For some authors, different theories concerning the origin and purpose of
corporations influence the model of company adopted and thus shape the relationship that
companies have with all the participants in their economic activity and with their regulators[1]
Some of the theories that lays down the foundation of corporation suggest that a company is
merely a contractual entity created by the shareholders as the owners of this private entity,
some consider a company as an institution created by the state and the shareholders are the
providers of capital and are separate and distinct from the company [2] According to Gautam
Sundaresh, the debate regarding the nature and the beneficiaries of fiduciary duties owed by
company directors finds its origins in 19th century jurisprudence. For him, the debate is both
complex and dynamic, with varying considerations being taken into account depending on the
jurisdiction and the prevalent economic and commercial context and each jurisdiction derives
its color from historical and cultural factors that are indigenous to its corporate governance

framework [3].

The concept of separate personality has become the basic principle under both OHADA and
English corporate law. Once a company is incorporated under these laws, it assumes the form
of a separate legal entity distinct from its members [4]. As an artificial person, companies
therefore can only act through human agent who becomes the directing minds and will of the
company. [5] In view of increasing emphasis on adherence to norms of good corporate
governance, Company Law assumes an added importance in the corporate legislative milieu,

as it deals with structure, management, administration and conduct of affairs of Companies. [6]

Director’s duties under UK corporate law were hitherto not codified. Having been based in
common law and equity; these principles have always provided the guidance for courts. But
the enactment of the 2006 UK Companies Act brought many changes to the UK corporate
prospect, the most prominent of which was the codification of director’s duties for the first
time. With the objective to improve corporate governance [3]. Director’s duties under OHADA
Law however did not go through all the transformation as was the position under English law.
The duty of care and skill, loyalty and good faith are encountered both under the OHADA and
the English corporate law though sometimes differently articulated and stressed upon [3].
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Therefore, our main objective in this paper is to examine the director’s duties as well as analyse
their corporate liabilities under the OHADA and English law respectively. But before delving
into these objectives, it is imperative to first of examine some of the corporate law theories in
the section that follows

CORPORATE LAW THEORIES

There are various company law theories to explain the existence of a company. There is
however, no universally accepted company law theory which provides the complete
explanation as a base from which company law can be deduced [7]. These include the

contractual, communitarian and concessionary theories [1].
Contractual Theory of Corporation

Contractarians view the company as nothing more but a number of complex, private consensual
contract-based relations, either express, or implied, also referred to as a nexus of contracts [8]
and they consist of many different kinds of relations that are worked out by those voluntarily
associating in a company [9]. Legal contractarian holds the opinion that corporate governance
consists of legally enforceable contracts between various stakeholders [10]. Contractarian
theory centres on addressing problems arising from the separation of ownership and control
with the firm being seen as a “nexus of contracts [9]. But this theory however fails to explain
why the creation of a separate legal personality cannot be done by contract alone without the

state intervention by giving the legal status to a company [2].
Transaction Cost Theories

The management of each company lays in the hands of the managing board also known as the
board of directors and they have as a duty to maximize profit for their shareholders [9]. If all
the contracts needed to sustain production were precise and specific as to future requirements
- what workers were to do, how managers were to act, the terms of provision of capital and
what suppliers were to deliver - there would be no cost benefits to creating a company as
compared with negotiating each contract separately. Since it is to reduce production costs that
the corporate vehicle is used, there must be a zone of discretion as the business progresses [6].
For some authors, the imposition of additional duties on directors would hamper transaction

costs and prevent resources from being used in the most productive and efficient way. Key for
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instance states that “the concern is that any greater imposition on directors will make them less
efficient in their role as agents of the shareholders of the company, because amongst other
things, they will start to think of their own positions, rather than maximizing profits [9].
However, if all the contracts needed to sustain production were precise and specific as to future
provision of capital and what suppliers were to deliver, there would be no cost benefits to

creating a company as compared with negotiating each contract separately
The Contract with Shareholder

Many contractarians regard the company as nothing more than a number of complex, private
contract-based relations, either expressed or implied. This theory is anti-regulatory and
participants can opt out of rules should they wish to. The theory also suggests that the
shareholders are the principals and the directors or managers the agents [9]. It offers
shareholders a pre-eminent position in the corporation, not as a consequence of their being
owners but rather due to their being residual risk takers. The contract with shareholders is said
to mandate the directors to set objectives, oversee management and return profits to
shareholders [6].

Implication for Social Activism

Among corporate stakeholders, only shareholders have the power to influence corporate
governance directly [11]. This presupposes that the contract between the shareholders and
managers acting on their behalf requires that profit be extracted by any means, as otherwise the
executives would not be meeting their obligations to shareholders [6]. Contracts with key
parties also contain implicit understandings as well as explicit terms, all of which require
respect if the integrity of commerce itself is ultimately to be upheld. The proponents of the
'nexus of contracts' theory at times deploy it to deny that the corporation can partake of any
responsibility in society. All the participants on this view are sheltered from moral

responsibility by the contracting process itself [6].
Concessionary Theory

The evolution of company law theory, in common law jurisdictions, began with the concession
theory which was a dominant approach to explain the existence of a company in the first half
of the 19th century [2]. The House of Lords decision in Solomon v Solomon & Co Ltd is a
typical example of concession theory [12]. The existence of company as legal entity is

dependent on law, a company is an artificial creature of the Legislature [2]. The principles are
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that a shareholder enjoys the limited liability protection and a company with separate legal
entity can be created only by the state [2]. Corporations take their present powerful form
because of concessions bestowed on them by the state. This concession theory of the
corporation easily explains why corporations should be constructed and regulated in a way that
advances the public interest generally [11]. According to Sheehy, the concession theory holds
that a corporation’s existence and operation is a concession granted by the State to use this
corporate tool. The company is therefore seen as a creation of the State [9]. The difference
between the communitarian theories and the concession theories is that the latter accept that
the state has a limited role to play in ensuring that corporate governance structures are fair and
democratic, but do not force the company to realign its aims to reflect the social aspirations of
the state [1]. This theory does not indicate precisely who the beneficiaries of directors’
fiduciary duties should be. It is, however, acknowledged that the beneficiaries include a wider
variety of interests than the contractarian theory, which focuses on shareholders as the main

beneficiaries. [9]
Communitarian Theory

The theory regards the company as an instrument of the State. According to this theory, the
aims of the company reflect the aims of society [9]. The emphasis is thus on identification of
the aims of the company with those of society, causing the loss of a strong commercial identity
for the company, because it has become a political tool with diffused goals [1]. This means that
the company does not have a strong commercial character, but has become the tool used by the
State to give effect to its goals. The risk inherent in this theory lies in the fact that the
commercial goal of a company might be lost [9]. The communitaire theory looks at the place
of the company in the community. According to this theory, stakeholders are vulnerable to
abuse and should be protected. Their goal is the long-term viability of the corporation and they
rely on the co-operation of all corporate stakeholders to achieve this. Ethical behaviour and
fairness are therefore also required. The company will consider the interests of the stakeholders
if it will benefit from doing so in the long-term. It is, however, unclear how the communitaire
theory intends to achieve this goal [9]. This only means that the theories has gained prominence
in the “stakeholder debate”, in terms of which directors’ duties are redefined with reference to
the interests of various corporate stakeholders. This approach, also referred to as the “pluralist”
approach, asserts that “co-operative and productive relationships will only be optimized where

directors are permitted or required to balance shareholders’ interests with those of others
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committed to the company that is the shareholders employees, creditors, customers, the

community just to name a few [1].

The “enlightened shareholder value” approach appears to be more moderate than the “pluralist”
approach. This model permits directors to have regard, where appropriate, to the interests of
other stakeholders in the company, but with shareholders’ interests retaining primacy. The
interests of other stakeholders are thus to be considered only insofar as it would promote the

interests of shareholders [1].

DIRECTOR’S DUTIES UNDER OHADA AND ENGLISH LAW

It is of particular importance to note that under the UK law as enacted,
the courts would more probably need to consider not only an interpretation of a company’s
articles, but also any resolutions by members at the general meeting, in order
to determine at any particular point, whether any act of the directors was in fact ultra vires their
powers [25]. The duty of loyalty and good faith under OHADA faces a different issue as
compared to the English law. This is based on the fact that it is not easy to separate management
from ownership for corporations in Africa. This issue becomes increasingly complicated with

the imprecision as to whom directors owe their fiduciary duties to [16].

Unlike courts under English law which has been called to examine situation of breach of
directors’ duty of good faith and loyalty like the Re Smith and Fawcett Ltd [28] case and
Regentcrest Ltd Vs- Cohen, Courts under OHADA have not been called to examine any
situation of breach of the duty of loyalty yet, and, as a consequence, it is difficult to determine
how strictly this provision would be applied to directors. Also, unlike English law, OHADA
does not contain strong language to protect corporate opportunity against usurpation by

directors or managers [28].

It is interesting to note that, a company is an artificial person and is managed by the human
beings. The humans who run it are known as Board of Directors [6]. It is the board, who is
responsible of the company’s overall performance [13]. The active involvement by the board
in managerial issues has to some extent to be traded off against the independence required to
monitor the executive. In the first instance, somebody must give instructions as to the activities

of the company and its manner of working. Where there is no ‘owner-management’ to decide
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business priorities, it must be for the board to set business targets and plan for the long term.
Management is then focused on meeting those targets and keeping company operations running

smoothly [6].
Director’s duties of care and skill under OHADA and English law

The duty of care and skill is a concept familiar to all legal systems and it addresses one of the
main aspects of the agency problem between the shareholders and the company [14]. This
arises from control or discretion that the fiduciary exercises over the principal’s affairs [15].
This duty aims at ensuring that directors devote sufficient time, care, and diligence to managing
the company, act only on an informed basis, possess the necessary skills and experience to

make sound business decisions, and consider the likely outcome of their decisions carefully.

Both under OHADA and English law, directors are given the widest power and are required to
exercise due care, skill and diligent in carrying out their business. Nevertheless, the
construction and understanding of due care are unique to each of these business environment
[16]. They can differ with regard to the precise behavioural expectations that the duty of care
imposes on directors, for example the definition of ‘due care’, the responsiveness of the duty

to different types of director and so on [14].

Corporate managers Under OHADA are considered as good fathers. They are considered as
such because the success of the company lies in their hands and also because they are given a
high level of trust in the management of the corporation. The high level of trust given to
directors under OHADA as well as English law is justified by the fact that they are presumed
to manage the entity for the benefit of a larger group [16]. This is corroborated by Article 328
paragraph (1) that:

In dealings between members and absent any provisions of the articles of association setting
his powers, the manager shall perform all managerial duties in the interest of the company.
[17]

This fact is also supported by Laby, Arthur R to who said, the duty of care is a positive duty in
the sense that, control gives the fiduciary the means to take steps to act for the principal’s
benefit and is necessary to engage in the very conduct that the parties agreed the fiduciary will
perform. In fact, one may think of the duty of care in the first instance as a duty to maintain

control. When company directors, for example, support the transfer of corporate control, they
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are held to a heightened level of care. And recently, the surrender of control by board members

to one individual has been blamed in part for failures in corporate governance. [15]

Under OHADA law, the duty of care is shifted and imposed on the auditor when it comes to
finances of the corporation. The auditor is technically not a director, however, OHADA
requires at least one auditor in every public company. The auditor has strict responsibilities and
is held to a high standard of care for the corporation. As a result, it seems like OHADA has
shifted the duty of care from regular directors to the auditor who is ultimately responsible of
the financial health of the corporation and can be held personally liable thereof. OHADA
charges the auditor with the role of a “watch-dog,” and is permanently on the lookout for the
general and financial health of the corporation [16] This position however is different under
English law this is so, because auditors under English law only have duties when it comes to
finances of the corporation. This can be seen in section 498 (a) of the 2006 CA which started
that:

A company'’s auditor, in preparing his report, must carry out such investigations as will
enable him to form an opinion as to whether adequate accounting records have been kept
by the company and returns adequate for their audit have been received from branches
not visited by him [18].

In England directors are subject to a common law duty of skill and care [9]. The duty of care
addresses one of the main aspects of the agency problem between the shareholders and the
company. It aims at ensuring that directors devote sufficient time, care, and diligence to
managing the company, act only on an informed basis, possess the necessary skills and
experience to make sound business decisions, and consider the likely outcome of their
decisions carefully [14]. This duty implies that managers are expected to make decisions that
ordinary, prudent individual in similar position would make under similar circumstances for
the benefit of the shareholders [19]. These duties have traditionally been formulated by English
common law, which are rules and doctrines initially developed by judges of the English royal

courts [9].

Section 174 of the 2006 Companies Act deals with the duties of care, skill and diligence. The
standard of care and skill that a director had to apply when managing a company was
traditionally quite low. This was the position in Re City Equitable Fire Insurance Co. [9] which

decision was considered the authority on the point for a long time at common law. The decision
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in this case was substantially agrees with a much earlier position held by Bacon
VC in Re Montrotier Asphalte Co (Perry’s case) [20].

The modern view is a stricter and more focused approach, based not only on subjective
standards, but also on objective ones. The government specifically stated that the new law is
modelled on section 214 of the Insolvency Act of 1986. When directors exercise their duty to
promote the success of the company in terms of section 172, they must bear their duties of care
and skill in mind. In other words, this duty of care and skill will be relevant when directors act
in terms of section 172 [9]. This was the position of the court in Smith v Van Gorkom [21]

Just like the position held under the English law system, the duty of care, as established under
OHADA, requires directors to follow precise formalities, requires an independent and
responsible auditor within each public corporation, and contains no explicit enunciation of the
business judgment rule. [21] Contrary to the English law which stressed upon the duty of care
at all stages, the duty of care required under OHADA is very stressed upon at the incorporation
and during a potential death of the corporation [21]. Directors have to be very careful at these
phases because the duty here requires them to act in the best interest of the company and if they
act contrary to the interests of the company however, they will be liable for civil or criminal
offences [17]. In this line, the UA provides in its article 891 that:

“Shall face a criminal charge, the manager of a private limited company, the directors, the chief
executive officer, the general manager, the deputy general manager, the president of a
simplified public limited company, the general director or the deputy general director who, in
bad faith, have used company assets or credit, knowing that it was contrary to its interests, for
personal material or moral purposes or for the benefit of another legal entity in which they have

direct or indirect stake.” [26]

Though the Statute specifies that directors should allocate all of their expertise to the
management of the corporation, the standard of review of due care of directors according to
Zachée Pouga Tinhaga remains that of a “homo juridicus” an average informed and reasonable
person. In the event of liquidation, just like the situation under English law, directors are
required to exercise due care, to assure the regularity of the process, and to aptly represent all
stakeholders in the liquidating corporation. Similar to English law, OHADA emphasizes on the
process followed by directors. The question is usually whether the directors acted in a way in

which an ordinary reasonable person in a like position would act. The care under English law
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is judged according to general business standards, while care under OHADA is assessed on the
basis that the directors are dealing with the common good that is in the best interest of the

company ]16]. This point is justified in section 435 of the UA which states that.,

“The board of directors shall define the guidelines of the company's activities and ensure their
implementation. Subject to the powers expressly granted to the shareholders’ meetings and
within the limits of the company purpose, address any matters pertaining to the smooth running

of the company, and shall solve, through deliberations, any matter thereof [22].

The duty of care and skill both under and English law implies that managers are expected to
make decisions that ordinary, prudent individual in similar position would make under similar

circumstances for the benefit of the shareholders.
Duty of Loyalty and Good Faith under OHADA and English Law

One of the core tenets of the law on fiduciary duties is the obligation to avoid conflicts of
interest. This is a core principle of equity [9]. Loyalty implies that manager should promote
the interest of shareholders but also that they should not put themselves in a position where
their interest might conflict with those of the shareholders. For instance, where a director stands
to benefit from a corporate contract [19]. Duty of loyalty and good faith are both applied under
OHADA and English law even though they are articulated applied differently.

Duty to Act within Powers

The first of the duties recognized by the 2006 Act is that which requires the director to act
within powers [23]. it is stated under section 171 of this Act that a director of a company must
act in accordance with the company’s constitution, and only exercise powers for the purposes
for which they are conferred [24]. The common law does however provide various duties and
all of them seem to be aimed toward the benefit of the company and its shareholders rather than
stakeholders. The duty to ‘act within powers’ is an example set out in the Re Smith and Fawcett
Ltd case where it was held that directors were required to act “bona fide in that they consider,
not what a court may consider is in the interests of the company, and not for any collateral

purpose.

The duty of directors to act within their power under OHADA faces a different issue as
compared to the English law. This is based on the fact that it is not easy to separate management

from ownership for corporations in Africa. This issue becomes increasingly complicated with
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the imprecision as to whom directors owe their fiduciary duties to [16] The unanswered question
under OHADA remains whether directors owe their duties solely to the corporation, to
shareholders directly, to the society as a whole, or to all of them at the same time [16]. Because
OHADA tends to give a larger social role to directors, acts that may seem to be out of their
power may be justified by the directors. This situation will be a lot different if the OHADA

Legislators adopt some of the English law provisions on this part.
The Duty to Promote the Success of the Company

This duty is considered the foremost fiduciary duty of directors [25]. The breadth of this duty
is potentially enormous and, significantly, is not focused exclusively on the profitability of the
company alone, but rather takes a much more three-dimensional approach to the company’s
place in the community and in its interactions with third parties other than the shareholders [9].
Thus, the directors must utilize their powers for the ultimate success of the company, which
should result in benefit for its members [25]. Just like the English law, OHADA explicitly
requires directors to promote the success of the company. This is justified by Section 891 of
AUSCGIE which provides that:

“Any manager of a private limited company, directors, chairman and managing director,
general manager, managing director or assistant managing director who, in bad faith, use the
assets or credit of the company in a way they know is against the interests of the company, for
personal, material or moral ends, or in favor of another corporate body in which they have an

interest directly or indirectly, shall incur a punitive sanction.” [26].

On reading this article, it can clearly be inferred that directors have duties towards the company

and they must use the property or credit only in the interest of the company.
The Duty to Exercise Independent Judgment

Owing to the epidemic of massive corporate failures around the world, the phenomenon of
having one or more independent non-executive directors on the boards of companies has
gradually materialized in every standard code of corporate ethics. The UK Corporate
Governance Code 2012 in particular requires at least half the board of listed companies to
constitute independent non-executive directors [25]. The objective of this Code was to ensure
that, directors make business decisions with some detachment and for the sole purpose of the
business. Such Code is not found under OHADA Law.
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From the above analysis, we can say that English law has developed a strong mechanism to

protect commercial companies [27].

DIRECTORS LIABILITIES UNDER OHADA AND ENGLISH LAW

Liability is a responsibility for the consequences of one’s act, where company liabilities
determine the legal responsibility of the company for problems, which are committed by the
employees of the company. If the actions, which are done for the benefit of the company, but
that action affects company laws, then the company should be punished in that case. So, the
whole management of the company is liable for the punishment. Conversely, the criminal
liability is the liability of the company in any criminal cases. As far as liability is concern, the
management can be liable either to the third parties or to the company itself [28]. The term
third parties as used here is not limited to persons outside the company such as creditors and
passer-by, but it also encompasses shareholders who have claims different from that of the
company. Directors would also be liable for damages caused by their faults where it is proved
that such damages resulted from their faults in the following cases: a violation of the Uniform
Act or the Articles of Association even liabilities here shall be incurred against third parties,

against the company and when the company is in difficulties respectively [28].

In addition, company management owes their fiduciary duties to the company and only to the
company and not to individual members that make up the company. The management may be
liable for wrongs which they have committed against individuals who may either be

shareholders or not and who suffered damages other than those suffered by the company [28].
According to Article 891 of the OHADAUACC which provides that:

Any manager of the private limited company, directors, chairman and managing director
general manager, man director or assistance managing director who in good faith Used the
assert or credit of the company in a way they against The interest of the company, for
personal, moral ends, Or in favour of another corporate body in which they have an Interest

directly or indirectly, shall incur a punitive sanction

Another instant where the corporate veil is lifted is when the managers of a company act for
personal interest rather than acting in the interest of the company. This action also exposes the

members or managers to personal liability.
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Article 890 UACC on its part holds that: Any company executives who, knowingly, even without
and Sharing of dividends public or private to shareholders Partners, with a view of hiding the
true situation of the company Summary financial statements not showing, for each fiscal year,
an accurate picture of the transaction of the year, of the financial Situation and the situation

of the estate of the company at the Expired of the said period, shall incur a punitive sanction.

CONCLUSION AND THE WAY FORWARD

The corporate entity is a contractual entity and corporate law reform cannot succeed if it
violates the essentially private nature of the contractual relations at the corporate entity's core
as Michael E. Debow and Dwight R. Lee put it [29]. This does not however mean that
communitarian theories should be discarded. Both the communitarian and contractual theories
are vital and have been influential in shaping models of company law. Thus, there is a need to
balance these terms. With regards to directors’ duties, Company law ought to be clear on such
important matters the duties must be clarified and simplified for corporate stakeholders and
also reviewed from time to time, in tune with developments from case law and practice.

Because of all these difficulties we arrive at the following recommendations.

To begin with, there is no universally accepted company law theory which provides the
complete explanation as a base from which company law can be deduced this has led to many
corporate law theories which to some extend are confusing to corporate participants. Also, the
two corporate law theories which have been influential in shaping models of companies like
the contractual and the communitarians theories are conflicting. We therefore recommend that
a balance should be strike between these two conflicting models. This can be done by adopting
a theory which takes in to consideration the interest of both shareholders and non-shareholders

groups.

Secondly, Unlike the English law which has series of decided cases with respect to director’s
duties; OHADA law has little or no body of case law in respect of director’s duties to support
its fact. In this line, recommend that OHADA member states should copy this example form
English law by opening the doors of their courts to entertain matter pertaining to director’s

duties.
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Also, there exist no jurisprudence related to fiduciary duties under OHADA law as a result,

courts have not yet been called on to decide on matters relating to the duty of care required,

and there is no evidence of application of the business judgment rule as of yet. We therefore

recommend that OHADA legislator should incorporate the UK business judgment rule, and it

should be applied in its member states. This would reinforce and prove the high level of trust

given to directors under OHADA law and thus would give more freedom of action to directors.
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