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ABSTRACT 

A litany of positive and prospective writings [1]   have flooded academic shelves on the creation 

of administrative courts and the innovatory aspects of the 2006 law [2] which decentralises 

administrative justice in Cameroon as a kingpin in the consolidation of the rule of law. But 

hardly has there been an evaluation of what actually happens in legal laboratories which are 

the court rooms with respect to the orientation of the law and the general expectations from the 

judge as a “legal protector” [3] The administrative judge [4] is still far from being the messiah 

he is destined to be. He has been yoked by the might of the executive and the legislative powers. 

Even though there is an increasing tendency in the number of courts and specialised judges in 

administrative litigations, the protection the courts can offer to its citizens has been short-

circuited by a rainbow of prohibitions. His jurisdiction has been perpetually trespassed. His 

helplessness faced with his primary assignment which is the control of administrative act is 

dazzling after more than half a century of his existence in different forms. [5] 
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INTRODUCTION 

Democracy [6] has become not only common but an indispensable artifact of the political 

system of most African states [7] especially Cameroon. As well as a global move, the rule of 

law will also feature among the principles pressed upon by international donors as capital to 

good governance. However, at the down of the 20th century there will be a lot of power abuse 

and the proliferation of totalitarian regimes in the world at large. The myth of the state and 

administrative sovereignty will be revisited and trimmed to prioritise human rights and the 

respect of the rights of citizens, by compelling government to act within the confines of the 

law. This wish will be formally reinforced through the setting up of regional administrative 

courts to prone potential overreach of the administration. The expectations from these courts 

can be summarised in the words of Professor ROBERT Jacques who holds that « justice, 

whatever it may be, is never meant for the judges or auxiliaries of justice, for their proper 

comfort or their proper security. It is for the litigants. It is therefore on their side that one is 

supposed to stand in order to appreciate the criteria of a well administered justice» [8]. 

With the intention to guarantee a better semblance of this justice, Cameroon, partly inspired by 

the French system has opted for the independence of administrative courts [9] on like France 

where the administrative Court is part of the administration or the executive power. This 

demonstrates the desire of the constituent power [10] to give noticeable latitude to the 

administrative courts in the control of administrative act [11]. The intention is to promote the 

rule of law where state officials can only act within the confines of the law. According to 

Professor KAMTO, “Administrative justice is the concrete expression of the protection of 

citizens against the arbitrariness of the administration. In effects it appears as a means of 

defending the individual against public authorities, not with the aim of compromising the 

authority of the State but to fight against any eventual despotism” [12]. Judicial review allows 

individuals, physical and moral persons or even groups to challenge the lawfulness of decisions 

made by national and local authorities and by other public bodies [13]. The main grounds of 

review are that the decision maker has acted outside the scope of its statutory powers, that the 

decision was made using an unfair procedure, or that the decision was an unreasonable one 

[14]. This is also known as the control of legality. This principle is linked to a precise legal 

civilisation that of the Rule of Law, [15] which Cameroon is striving to consolidate. 
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The rule of Law can only be effective if the judge [16] or more precisely the Courts can in all 

independence, adjudicate cases dealing with the violation of the laws and the rights of the 

citizens. It is under these conditions that administrative justice is said to be the fundamental 

cornerstone, the keystone of the Rule of Law [17].  

Within the context of this work, an administrative judge is a magistrate exercising a “litigious 

function” [18] in disputes concerning individuals and the state, territorial collectivities or public 

establishments. The word helpless refers to the state of being without help or powerless. An 

administrative act is an act taken by an administrative authority and which creates rights and 

obligation meanwhile the rule of law means a situation where the law is the ruler [19]. A 

research on such a topic is important based on two reasons: it is an open door to new perspective 

in the domain of research on administrative litigations and it is also an eye opener not only to 

the judge to better assert his authority but especially to the legislator who is expected to revisit 

the powers of the administrative judge to make him a better protector of rights. Our analyses 

will be based on doctrinal writings and legal texts on the one hand and case law on the other 

hand, polished by a comparison of legal systems. What is therefore left for the administrative 

judge when he cannot review some administrative acts and where he can, his powers are 

severely curtailed? 

Despite the prospective writings [20] on administrative justice in Cameroon and the 2006 law 

[21] which organises administrative courts, the administrative judge is still away from fully 

embracing his protective mandate. His impuissance faced with his primary assignment which 

is the control of administrative act is mind troubling. This assertion hinges on the fact that, the 

administrative court has been circumvented from the examination of some administrative acts 

(I) and even when he is examining the petition (II). 

 

THE ADMINISTRATIVE JUDGE HAS BEEN CIRCUMVENTED FROM 

REVIEWING SOME ADMINISTRATIVE ACTS 

It is not an uncommon situation under administrative law to find legal proscriptions which are 

in direct dissonance with what is legitimate and incompatible with the fundamental tenets of 
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the rule of law. This unfamiliar construct becomes even more disturbing within the meaning of 

Cameroonian administrative law. This is anchored on the fact that; the circumvention of the 

judge is to a greater extent cautioned by law (A) and exceptionally by the nature of the act (B). 

A- Circumvention orchestrated by legal proscriptions 

The essence of the existence of administrative justice is to curb administrative 

multidimensional abuses yet the law proscribes the control of one of the greatest aspects where 

abuse is most likely [22].  What is curious about these legal injunctions is that, the constitution 

which is the supreme law of the land has not expressly or impliedly sapped the powers of the 

administrative courts. The constituent legislator intended the freedom of administrative courts 

[23]. 

The first and most virile of these legal injunctions in which the judge does not even have the 

guts to know of the matter is the act of government. Taking its origin from the Prince Napoleon 

case of 1875 [24] and imported to Cameroon as a result of colonial history, this concept has 

always embarrassed many Cameroonian jurists [25].  It is mostly used to refer to acts 

accomplished by the administrative authorities and which is insusceptible to recourse before 

the administrative jurisdictions. This act is usually and more political than legal.  It is the 

creation of case law and it takes its origin from it [26].  

According to Pr. KAMTO, the notion of act of government must be clearly distinguished from 

the notion of “the state reason”. To him, “the state reason” consists of certain elements which 

are actually beyond what is commonly known as the discretionary powers of the administration 

[27]. To him an act of government is a pretext [28] that carries in it serious abuses [29]. The 

notion of the act of government is legally couched today [30] and usually contains a political 

motive [31]. An act of government is “an act accomplished by an executive power, in his 

relation with another authority escaping all jurisdictional control” [32]. From this definition 

we can identify “the political and non-administrative activity of certain authorities emanating 

from the executive power” [33]. It is generally an act regulating the relationship between the 

executive and the parliament and those concerning diplomatic and international relations [34]. 

https://thelawbrigade.com/
https://thelawbrigade.com/
https://thelawbrigade.com/
https://thelawbrigade.com/


 An Open Access Journal from The Law Brigade (Publishing) Group 175 
 

 

JOURNAL OF LEGAL STUDIES AND RESEARCH 
Volume 6 Issue 6 – ISSN 2455 2437 

December 2020 
www.thelawbrigade.com 

 

At first instance it concerns the acts of internal administrative authorities. The act by which the 

government collaborates with the parliament in the enactment of laws falls under this category. 

These include acts of initiation of laws [35] and those on enactment [36]. It also includes an 

act by the President of the Republic to submit a project of law to a referendum [37]. Still under 

this internal ministerial act, the act of the President of the Republic to dissolve the parliament 

[38] cannot be an object of litigation no matter the jurisdiction [39]. It is clear from this 

perspective that any act falling within this category benefits from an absolute jurisdictional 

immunity.  

At second instance this act will include acts relating to international relations. This act includes 

those [40] that put a state in to direct relationship with another state. Acts also connected to the 

procedure of development or denunciation of international bills or agreements and conventions 

fall within this domain of act of government and their legality cannot be controlled [41]. The 

acts of the representatives of a state abroad in the exercise of their diplomatic functions cannot 

be subject to jurisdictional control. Acts relating to the staging of a war and even the facts of 

the war are not subject to review [42] since they fall within the jurisdiction of international 

courts [43]. In other words, the legislator excludes from the domain of competence of any 

jurisdiction [44] the control of an act of government [45]. 

Despite its codification by positive law, no definition has been given to this category of 

“administrative acts” and engenders the problem of it legal nature. This seemingly legislative 

inadvertence is more likely to be interpreted as legislative abdication in favour of a 

“jurisprudential” legislation [46]. Their principal characteristic is their absolute immunity from 

jurisdiction [47].  The absence of a legal definition has provoked an adoption of other 

illegitimate concepts to this category of act of government. We mean here other administrative 

acts that immune from jurisdiction not because they are acts of government but because the 

jurisdiction of the courts has been ousted by law. 

First under this category law n° 64/LF/1 of 26 June 1964 relating to the reparation of damages 

caused by terrorist action which also immune from jurisdiction [48]. This jurisdictional 

immunity has to do only with claims for damages for loss suffered. These claims for damages, 

are as per section 2 of the same law, are solely the jurisdiction of the head of state who can 
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award to victims of terrorism a reasonable amount or contribute to the economic and social 

development of the country, funds within the limit of available funds to that effect or grant 

them aid in any form. The Cameroonian administrative Court in the case of Société Forestière 

de la Sanaga Vs. State of Cameroon [49] dismissed the petition of the claimant as falling within 

the ambit of section 1 of law n° 64/lf/16 of 26 June 1964. Only these acts are insusceptible to 

judicial review. This situation has been lengthened by the anti-terrorism law of 2014 [50] which 

have sparked a wave of criticism across the political chessboard – from opposition political 

leaders to civil society, church ministers and trade unions. One can sense therefore a perpetual 

threat on the right to justice and the control of the legality of acts taken under the guise of 

terrorist attacks. This is because with the increasing level of terrorist attacks in the state and 

also rising instability in most African states [51], there is the fear of living under the perpetuity 

of this provision. 

Second under this category of assimilation are acts on the enthronement of traditional rulers 

and those delimitating administrative units which also benefits from jurisdictional immunity.  

It can be observed from the conduct of the administrative courts that despite their judicial 

independence, the latter is always tilted towards the application of the law or blinded by the 

legislative screen. This choice is justified from a number of decisions of the administrative 

court. This is due to the fact that even before the enactment of the laws that governs this 

legislative screen in Cameroon by 1980 on the designation of traditional rulers and 2003/016 

on the regulation of disputes concerning administrative units, the judge has declined 

jurisdiction in such matters. The cases of Société des grands travaux de l'Est against the 

Federated State of East Cameroon of 28 October 1970 and Claude HALLE against the 

Federated State of East Cameroon of 8 December 1970 demonstrates the position of the 

Cameroon administrative court which is similar to the French case of Arrighi [52]. While 

basing his decision on the principle of the “sovereignty of the law”, the judge in the both cases 

declared his incompetence to appreciate the constitutionality of laws [53] while examining an 

administrative court.  

Law n° 79/17 of 30 June 1979, the Cameroonian legislator consecrated that: 
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“Litigations brought as a result of the designation of traditional rulers are before the authority 

that has the power of designation who decides at first and last resort” [54]. The administrative 

authority has been given full powers to solve litigations arising from the enthronement of these 

traditional authorities thereby ousting the jurisdiction of the Administrative courts. The 

legislator decided to sound the prohibition of jurisdictions more clearly one year after the 

previous law by voting law n°80/31 of 27 November 1980 [55] has had far reaching 

consequences on the theory of legislative screen because it has been inscribed openly against 

section 40 of the Constitution of 18 January 1996 relating to the principle of the contestability 

of all administrative acts that creates rights and obligations [56]. It ousts administrative 

jurisdiction from all litigations on the homologation of traditional authorities. 

 

In one of very illustrative decisions of the administrative court, the submission of the court to 

the whims and caprices of the law was seen from the wordings of the judge while delivering 

judgment in the case of BATEG Daniel [57], in which he maintained that: « considering that, 

this case in relation to the contestation brought at on the occasion of the designation of 

traditional rulers is excluded from the competence of this jurisdiction, the law does not precise 

if it concerns matters brought up during consultations or after the prefectural order of 

designation». The words of the judge in this case are disturbing: does the judge through his 

powers of interpretation of the laws which makes him more than just the « mouth piece of the 

law » not interpret this legislative vagueness otherwise? The attitude of the courts as to the 

control of legality which is a necessary ingredient in the consolidation of the rule of law is thus 

questionable. The judge is left impuissant (powerless or impotent) in front of an administrative 

act that violates rights. These prohibitions will not be disturbing if there was guarantee that the 

homologation process will not violate rights. The reverse is true. At times the homologation is 

in total discountenance with the position of the king makers. This is because, traditional rulers 

being the auxiliary of the administration are chosen based on their readiness to support 

administrative activities. This reasoning is not bad in itself but it is hardly practiced. What is 

common is that, rulers are homologated based on their political affiliations with the ruling party 

to act as party representatives before their people. This is most often the source of chaos within 

village communities. 
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The fact that most laws in Cameroon are mostly not bills from the parliament itself but projects 

of law which are in effect the imposition of executive will (which is the ruling party) on the 

legislator through parliamentary majority. This is however regrettable. It suggests a situation 

where abuses are legalised and enforced. 

 

This situation seriously hurts the rule of law. It is a concept repeatedly invoked by judges to 

explain the basis and extent of their judicial review jurisdiction [58]. This can be justified from 

the words of the law lord that: “There is however another relevant principle which must exist 

in a democratic society. That is the rule of law…The principles of judicial review give effect to 

the rule of law. They ensure that administrative decisions will be taken rationally, in 

accordance with a fair procedure and within the powers conferred by Parliament…” [59]. 

Also, “…the rule of law enforces minimum standards of fairness, both substantive and 

procedural” [60]. There is no way the rule of law can prosper without the governance of judges. 

Because where the executive and the legislative power have conspired to limit the rights of the 

citizens, the only hope that is left is the judge. 

 

B- Circumvention induced by the nature of some administrative acts 

Besides, there are other banishments based on the nature of the act such as preparatory acts. It 

is a measure aimed at preparing another decision [61]. It is a procedure geared towards the 

elaboration of another decision which may or may not be taken and its exact content unknown 

according to Rene Chapus [62]. Preparatory act is not susceptible to be an object of a petition 

before the administrative court [63]. This position rests on the fact that, it does not express a 

definite position of the administration on an issue. The presumption is that at this level, it does 

not constitute a decision capable of creating rights and obligation. This doctrinal position is 

highly disputable when it comes to land matters in Cameroon. For example, the decision of the 

Land Consultative board to visit a side and plant beacons in favour of the applicant already 

gives the applicant possessory rights which are legally protected, although still a preparatory 

act for the subsequent issuance of a land certificate. Cameroon administrative case law is 

consistent on the inadmissibility of petition lodge against preparatory acts [64].  
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A typical example of the inadmissibility of a petition against preparatory act is illustrated by 

the Administrative Bench of the Supreme Court in the case of Otto Pondy Simon Vs  the State 

of Cameroon [65]. The petitioner in this case was contesting a letter signed by the minister of 

justice, calling on him to stop his judicial activities. This ministerial correspondence was to 

permit the minister to prepare the project of the decree to put him on retirement. The petition 

was declared inadmissible because it was lodged against a preparatory act. The Cameroon 

administrative case law offers numerous examples in which the inadmissibility of petition 

against preparatory acts was upheld [66]. 

Case law is elastic on the notion of preparatory acts. It extends to administrative suspension in 

the public service [67]. These acts do not modify the legal order and so cannot be petitioned 

against. Nevertheless, case law in France has dissected statutory and interpretative preparatory 

acts (circulars). Statutory preparatory acts are actionable meanwhile interpretative acts are not. 

There is the tendency that the former will soon be operational in Cameroon when it comes to 

land matters and matters concerning the attestation of designation of some traditional rulers 

pending the final ministerial act (that is if the court are finally given jurisdiction or they seize 

jurisdiction by case law). The helplessness of the administrative judge is not only felt where 

his jurisdiction has been ousted by law or by nature but also due to some other factors. 

 

THE ADMINISTRATIVE JUDGE HAS BEEN WEAKENED 

MECHANICALLY 

There are yet certain elements in the litigious process that trespasses on the authority of the 

administrative judge and are of “public policy character” [68]. It happens generally during 

examination of the petition and making of court orders. The judge is forbidden to issue 

injunctions against the administration (A) and bolted from reviewing administrative discretion 

(B). 
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A- The judge is forbidden to issue injunction against the administration 

 

The French model of administrative justice produced far reaching impacts on administrative 

litigations around the world. This influence has engineered significant consequences on the 

conduct of administrative litigations in countries that were affected by this legal 

crosspollination. In France, and specifically under the Ancien Régime, the parlement was 

forbidden [69] from hearing matters concerning the state. This edict was eloquently clear on 

the point that the parlements and the Court of Paris were established specifically to give justice 

to “subjects” [70]. It went further to issue “injunctions and prohibitions” on the court to hear 

matters of the administration [71]. The problem of the independence of judges under the regime 

became endemic as the monarchs legitimised their oppression by bounding the judiciary. The 

consecration of the separation of powers [72] at the end of the French revolution will still not 

show any light in the tunnel. Through the constitution of An VIII [73], the Conseil D’Etat will 

be created and given just an advisory role.  To crawl out of this delusive bondage, the walls of 

administrative invincibility will crush down through a salutary decision by the Tribunal des 

Conflicts in arret Blanco [74] that instrumentalised a paradigm shift. The absolutists approach 

to judicial ostracism from administrative matters will bid its final farewell.   

 

Nevertheless, there is still the virus of administrative shield hovering around the corridors of 

administrative jurisdiction. This is the prohibition from issuing injunction against the 

administration. This injunction has been formalised by section 126 of the Cameroon Penal code 

which stipulates that: “whoever being a legal or judicial officer, issues any orders or 

prohibition to any executive or administrative authority-shall be punished with imprisonment 

from six (6) months to five (5) years”. This provision is in conflict with the office of the 

administrative court. Section 27 of the 2006/022 law on the organization and functioning of 

administrative courts gives the president of the administrative court or any judge deputising for 

him powers to make “any orders” as he deems feet in urgent matters. These orders include 

injunctions.  Under sections 2 and 3 of the same 2006/022 law, jurisdiction has been shared 

between the administrative courts and the ordinary courts. The ordinary courts in cases of 

trespass to person and trespass to land is expected to repair completely the damage suffered 

and this includes making orders against the administrative agent concerned.  
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The first uncertainty that surrounds this notion it’s the absence of a definition within the 

specific concept. In its primitive stage, an injunction was considered to be “a device to avoid 

the threats or continuance of an irreparable injury” [75]. Injunctions even though available to 

the administration in certain matters [76] are usually the domain of the lower courts against 

administrative agents [77]. Injunction is not just a commandment, it imposes a burden, an 

obligation to do or not to do to a person, forcing the person to perform an action that he did not 

do and, in some cases that he did not want to do. Its purpose is to ensure the performance of a 

standard. Before the recent law on the judicial organization in Cameroon, the ordinary courts 

could issue these injunctions [78] against the administrative agents. There is no doubt why the 

jurisdiction was seized from the ordinary courts. The decentralisation of administrative justice 

through the advent of administrative courts is supposed to have conferred the powers of 

injunction on the administrative courts. Unfortunately, this is not what is observed since many 

theorists including some practitioners are still of the opinion that injunctions cannot be issued 

against the administration. The general believe is that to issue injunctions against the 

administration is to violate the principle of separation of powers. This is debatable because 

even in cases of strict separation of powers, there is a system of check and balances to mitigate 

the potential excesses of each power. This prohibition is expressed in many forms such as “you 

cannot issue injunction against the administration”, “it is forbidden to forbid the 

administration”. This notion is inconsistent with the substance of administrative law and that 

of the rule of law. What makes a decision of justice just is its ability to restitute the parties to 

their legal rights. This restitution at times is achievable only through injunctions. 

 

The administrative courts are gradually opting for a change through decisions concerning full 

remedy litigations. In judgment n° 342/2020/TA-YDE of 15th September 2020, Dame BILAI 

AMOUDOU Germaine et autre vs the State of Cameroon, the administrative court partially 

annulled land certificate no 41623/Mfoundi ordered that certain names be cancelled from the 

land certificate and replaced with others. This also follows in electoral litigations where the 

court often orders ELECAM to cancel from the electoral list names of certain candidates and 

replace them with another candidate specified in the judgment. Nevertheless, this bravery at 

times is being suffocated by the limitations set by the second instance jurisdiction in 

administrative matters [79]. The helpless of the judge in such a case will systematically lead to 
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a spirit of disinterestedness and frustration faced with a wrong that need a remedy but which 

he cannot offer as a result of this series of “thou shall not” [80] in the job. The application of 

these injunctions is simply dogmatic for they have very little or nothing to do with the reality. 

This is evidenced in the detour from this concept by the country from where this principle 

originated. The administrative jurisdictions can issue a variety of injunctions against the 

administration [81].  

 

B- The Judge is bolted from reviewing Administrative Discretion  

 

It is a reality that has become commonplace today based on the consistency of case law and 

could be attributed to the overdue dilution of administrative jurisdiction within the Supreme 

Court [82] and their inability to fabricate a case law-based [83] administrative justice. Thanks 

to the regionalisation of administrative justice [84], that there was a flip over [85] in the pages 

of administrative justice. The general stand for a long time now has been that of denial of 

jurisdiction of the courts in matters concerning the control of assessment or proportionality of 

an administrative act.  When it comes to disciplinary measures against civil servant, only the 

disciplinary authority decides discretionarily whether to sanction or not or even the time to 

sanction. The choice of whether to apply one sanction or the other most often remains 

discretionary. This applies same for the determination of when to issue a receipt for an 

association that has been declared.  As such when the judge specifies that a litigant had no right 

to be promoted on a fixed date [86] or that the court cannot assess the appropriateness of 

sanctions taken by a competent authority, the judge is in effect asserting administrative 

autonomy in appreciating the opportunity of their decisions. So, whether to act or not to act 

remain the discretionary privileges of the competent administrative authority [87].   

 

There is serious judicial timidity in the control of the content of discretionary act of the 

administration despite the abundant literature [88] on the jurisdiction of the administrative 

court. Consequentially, where the law has not specified the content of the administrative act, 

the courts will often shy away from control the content of the decision taken by the competent 

administrative authority. The administration has the freedom to adapt in such a case her 

decision to the most suitable case. The approach of the courts towards measures of opportunity 
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(appropriateness) is the same position adopted when it comes to the control of proportionality 

of discretion exercised. On this point, neither can the court decide on whether the dismissal of 

a civil servant was “timely or too stringent” [89] nor can it assess the appropriateness of a 

sanction and its connection to the cause of the sanction [90]. This position is however 

questionable from the point of the preservation of the rule of law in Cameroon. The 

administrative judge carried out a self-limitation of his competence, while refraining from 

assessing the appropriateness of the dissolution [91]. On this subject, the judge has not been 

able to show courage in the control in Cameroon of the proportionality of the measure or its 

adequacy. Even though he can use the general principles of law [92] to limit the irrational and 

unreasonable use of discretion, this position is rare. This attitude is not prescriptive for the 

protection of the rights of citizens.  

 

The insufficiency in the control of legality has stretch the imagination and creativity of some 

administrative judges to new concepts like “manifest error of appreciation” [93] and that of 

the cost effectiveness [94] to salvage the dwindling imperium of the judge faced with these acts. 

The former is of Swedish origin [95] though expanded by French [96] administrative 

jurisdictions gross error. Meanwhile the latter, allows the judge to examine in depth 

administrative activity and put on a balance their merits and demerits.   

 

However, in some two [97] cases, the courts controlled opportunity though not proportionality. 

This position is similar in the domain of the control of administrative police. Nevertheless, the 

control mechanisms still spare proportionality and therefore limiting the powers of the judge 

as far as the control of an administrative act is concerned, to curb arbitrariness and guarantee 

the rights of individuals. It can better limit the unreasonable and abusive use of discretion. This 

reception is desirable, especially when it comes to certain freedoms [98] in Cameroon.  

 

 

CONCLUSION 

Contrarily, the Cameroon administrative court has vast unexploited potentials that stand the 

position of making administrative justice in Cameroon unique. This is because of her bijurial 
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system which is inspired by the French and English systems and if eclipsed will completely 

transform the administrative justice in Cameroon. The rule of law (both formal and substantive) 

can be seen achieved not only by spelling out the control of legality in legal norms but by 

making it workable through the extension of the powers of the courts to fully assume their 

function as an independent entity from the executive and the legislature [99]. This will a big 

shot towards the intention of the Cameroon constituent legislator who crowned the 

administrative courts as part of judicial power [100] as oppose to other countries like France 

[101]. An expansion in the remedies available to the courts in the settlement of disputes will 

also be commendable. For examples the express authorisation of injunction orders [102] in full 

remedy litigations and the execution of court decisions by way of an executory formular. That 

alone will be a great puissance to the administrative judge. 
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