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ABSTRACT

A trend of using relevant norms of international law to interpret the domestic constitutional
rights emerged during the last few decades. The norms have been applied in rights adjudication,
in particular in the judiciaries of dualist states where international law is not enforceable
directly. The courts have borrowed content from international law, where there is a vacuum in
domestic materials. They have also used international law to resolve ambiguity in domestic
law and to strengthen the reasoning of judicial decisions, even if it is based mainly on domestic
materials. However, judiciaries around the globe show different attitudes towards the
acceptance and perusal of this tool. Hence, a comparative analysis between two constitutional
democracies, namely India and Bangladesh shall have a synergic effect on both. To start with,
this article traces the theoretical and practical aspects of using international law in interpreting
constitutional rights. Then it proceeds to a comparative analysis of the two democracies based
on various pertinent factors. It concludes by focusing on the areas and methods where the two

nations can learn from each other.

Keywords: Constitutional Rights, Human Rights, Constitutionalization of International Law,
Constitutional Borrowing, International Constitutional Right.
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INTRODUCTION

The interdisciplinary exchange between constitutional law and international law, especially in
the area of human rights where these two branches significantly overlap, is the most common
feature of post-war constitutionalism. Mark Tushnet has confidently claimed this globalization
of constitutional law to be inevitable." In recent years, constitutional law borrowed
unhesitatingly from international law in two spheres mainly, firstly while drafting the text and
structure of a new constitution and, secondly while interpreting the constitution in an
adjudication. In particular, the use of international law in constitutional interpretation has
transformed the meaning of constitutional norms. This interpretive endeavor has attracted both
accolades and criticisms from judges, politicians, academicians, and beyond.

India and Bangladesh are neighboring states with shared geography, history, and culture. The
utility of a comparative constitutional study between the two countries can stem from at least
three perspectives. From a historical point of view, the study may track the course of migration
of constitutional ideas from one polity in question to another. For example, the doctrine of basic
structure migrated from India to Bangladesh through Anwar Hossain Chowdhury v.
Bangladesh'. The study may also be useful in finding some universal, just, and good principles
of constitutionalism. On top of other considerations, as the structure and context of the
constitutional provisions of these two states are strikingly similar, one can borrow methods and

content from another with a higher degree of persuasive authority.

NORMATIVE JUSTIFICATIONS OF USING INTERNATIONAL LAW
IN CONSTITUTIONAL INTERPRETATION

As constitutions are precise and broadly phrased text, the terms in it allow extensive
interpretation. Consequently, when applying the textual rules on particular facts, courts take
resort to diverse materials to ascertain their meaning. Specifically, the catalog of rights (e.g.
Bill of Rights in the United States (US) Constitution, Chapter Il of the Constitution South

Africa) tends to be more flexible and ambiguous. For instance, the constitutional ‘right to life’
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can be expanded to include diverse meanings if relevant interpretive materials are employed.
As most of the constitutions favor no material of interpretation', there evolved several
approaches in this regard. These approaches immensely influence constitutional decision
making, more so rights adjudication. The tools used in constitutional interpretation can mainly
be divided into two quarters, internal and external. The text and structure (e.g. Interpretation
clauses, preamble, and other articles) of the constitution itself are its internal interpretive aids.
The external aids, being from beyond the constitutional text, can further be divided into
national (i.e. other legislations from national corpus juris), foreign (i.e. the constitutional and
ordinary laws of a foreign state), doctrinal (i.e. theories and doctrines like separation of powers
and rule of law), and international (i.e. international legal rules and instruments). These tools
differ considerably regarding their authoritativeness and justification in constitutional

interpretation.

The use of international law in interpreting constitutional rights can be justified from at least
four frames of reference. Firstly, international laws create top-down obligations to implement
their rules in the domestic sphere. The International Covenant on Civil and Political Rights
(ICCPR) enjoins the states to:

...... take the necessary steps, in accordance with its constitutional processes and with

the provisions of the present covenant, to adopt such legislative or other measures as

may be necessary to give effect to the rights recognised in the present Covenant.

(Emphasis added)"
The International Covenant Economic, Social and Cultural Rights (ICESCR), though in a
passive tone, also requires the State parties to undertake ‘all appropriate means’ to facilitate
the realization of rights.Y Moreover, the Cultural, Economic and Social Rights (CESR)
Committee has regarded the ‘effective remedy’ sanction as a general principle of international
human rights law."" Most of the major international human rights instruments, along with these
two, have similar requirements in their respective implementation clauses."" Thus, it is
imperative on the court of member states to respect the provisions of international law while
interpreting constitutional rights. Again, Article 13 of the Draft Articles on State Responsibility
specifically enjoins that “every state has duty to carry out in good faith its obligation arising

from treaties and other sources of International law, and it may not involve provisions in its
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Constitution or its laws as an excuse for failure to perform this duty”. Secondly, the concerned
constitution or its founding document can justify the use directly or indirectly. For example,
the reference of international law in the drafting process or foundational instrument of the
constitution shall influence the use by an originalist judge. A textualist, on the other hand, shall
find a reference of international law in the text of the constitution convincing. Again, a
purposive interpreter shall delve into the similarity between human rights norms and
constitutional rights in their texts and contexts. Thirdly, if the constitutions being compared
share similar problems, backgrounds and constitutional text, the normative justification of
borrowing from one another becomes stronger. Finally, as Glensy puts it"", the trend is
warranted by some pragmatic considerations also. To name a few, globalization, expansion of
the judicial horizon, impact on the rest of the world, and increasing self-awareness are some of
them.

However, as pointed out by Vicki C Jackson™, there are some competing notions including
national exceptionalism, democratic deficit, and popular sovereignty that preclude the use of
international norms. National exceptionalism holds the view that every nation is distinct
culturally and should not import legal norms from others. For example, Thomas J expressed
his exceptionalist view by commenting against ‘foreign moods, fads, or fashions on
Americans’ in Foster v. Florida.* According to the critiques from the democratic quarter, the
underlying democratic mandate of people is the basis of the obligatory nature of law. They
oppose the use of international law by highlighting the apparent undemocratic processes
through which one state becomes the party to a treaty.* Again, the advocates of popular
sovereignty state that as the constitution is the highest expression of sovereignty, it cannot be
compromised by importing elements from external sources. These assumptions or anxieties

have been ironically termed as ‘Ostrich Response’ by some commentators. "
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CONSTITUTIONAL AND JUDICIAL ATTITUDE OF INDIA AND
BANGLADESH

A. International Law and the Text of Constitution

Unlike the Constitution of the Republic of South Africa, there is no provision in the
constitutions of India and Bangladesh that directs the use of international law in interpreting
the bill of rights contained therein.'" Nevertheless, both of them referred to international law
in their constitutions, foundational instruments, and processes. The Proclamation of
Independence of Bangladesh resolves to “‘undertake to observe and give effect to all duties and
obligations that devolve upon us as a member of the family of nations and under the Charter of
United Nations’(UN).XV The Constituent Assembly debate also cites international law as a
source of its constitutional design, both directly and indirectly.® In Bangladesh v. Sheikh
Hasina*' the Supreme Court points out:

The inclusion of bill of rights in our Constitution is influenced by the international bill

of rights and as a result we find most of the rights mentioned in the declaration and

the covenants have been incorporated in some form or other in Part Ill of the

Constitution and some have been recognized in Part I1.
Article 11 of the Constitution declares the Republic as a democracy ‘in which fundamental
rights and freedoms and respect for the dignity and worth of human person shall be guaranteed’.
Again, Article 25 of the Constitution affirms the “respect for international law and the
principles enunciated in the United Nations Charter”. At this point, as both of them (arts. 11
and 25) are Fundamental Principles of State Policies (FPSPs) and Article 8(2) regards them as

aids to interpretation, international law can justifiably be used as an interpretative aid.*""

The Constitutional Assembly debates of India make the direct reference of international law at
least two times.V'" Moreover, the Indian counterpart of Article 25 of the Constitution of
Bangladesh, Article 51 dictates the state ‘to endeavour to foster respect for international law
and treaty obligations in the dealings of organized peoples with one another’. As the Directive
Principles of State Policy (DPSPs) had been designed to be non-justiciable interpretive aid to
the Constitution, international law can be used in its interpretation. This view is supported by

Kesavananda Bharati v. State of Kerala®* and Minerva Mills Ltd. v. Union of India®.
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Furthermore, Article 253, along with the Seventh Schedule to the Constitution, justifies the

use.

B. Methodological Justification of Using International Law

Kirby J’s use of international law™' in constitutional interpretation attracted the attention of
judges, academia, and beyond. It has been mainly because, unlike his predecessors, he offered
methodological justifications of his use. Though the use of international law is extensive in
India, the judges rarely engage themselves in providing justifications. In Vishaka v. State of
Rajasthan, the court adopts a pragmatic and purposive approach by stating:
Any International Convention not inconsistent with the fundamental rights and in
harmony with its spirit must be read into these provisions to enlarge the meaning and
content thereof, to promote the object of the constitutional guarantee. (Emphasis

added) 1

It can be inferred that the persuasive impulse was so compelling that the judges borrowed
the ideas of international law without question. However, in his opinion in Gramophone
Company of India v. Birendra Bahadur Pandey, Reddy J held an exceptionalist view that
“national courts are organs of national states and as such cannot be held to be bound by
international law”
In Bangladesh, only a handful of judgments provided methodological arguments in this
regard. " Most of them have recourse to either originalist or internationalist viewpoints.
In Dr. Shipra Chaudhury and another v. Government of Bangladesh and others®" (2009)
38 CLC (HCD) the court seems to have taken an originalist and textual viewpoint as it
argues:
The framers of the constitution were particularly impressed by the formulation of the
basic rights in the Universal Declaration of Human Rights. If we make a comparison
of Part Il of the Constitution with the Universal Declaration of Human Rights
(UDHR) we shall find most of the rights enumerated in the Declaration have found

place in some form or other V!
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Bangladesh v Sheikh Hasina*!' also appears to support the originalist proposition. Other cases
that offer justifications mainly rely on the ‘top-down’ international obligation, after blending

it with dualism.

C. Treatment of International Treaties and Customs

Monism and dualism are two theories regarding the application of international law in the
municipal arena. Monism holds that a treaty becomes the part of a municipal system and
thereby enforceable in the national court immediately upon its ratification. Conversely, dualism
claims that only ratification is not sufficient to make a treaty part of corpus juris, it needs
legislative incorporation to be so. The engagement of international law with constitutional
interpretation depends immensely on the theory a state subscribes to. A dualist judiciary is
more likely to use international law as an interpretive aid, as a monist judiciary can enforce the

same rule directly.

As observed in Jolly George Verghese v. Bank of Cochin®™Vi and State of West Bengal v.
Kesoram Industries™™, India follows dualism in the treatment of international law. The court
can have a look into international conventional law when it is necessary.” It requires the
absence of domestic law on a specific topic to take resort of international law (if that
international law is “not inconsistent with the fundamental rights and in harmony with its
spirit”) in constitutional interpretation.® However, in some recent cases, the Supreme Court
has slightly diverted from dualism. At first, the court enforced a provision of the International
Covenant on Civil and Political Rights (ICCPR) which had no implementing legislation in
People's Union of Civil Liberties v. Union of India.* In Union of India v. Azadi Bachao
Andolan®it the Court introduced the theory of self-executing treaties, prevalent in the USA,
by holding that implementing legislation is only required when a treaty deals with the rights of

the citizens.

Bangladesh also follows the dualist proposition mostly.**" In BNWLA v. Government of
Bangladesh and others, the Court opined that the Court will not enforce a treaty unless it has
been incorporated in the municipal legislation.™" However, international law can be used in

the interpretation of constitutional or ordinary legislation where there is a ‘gap’ or ‘ambiguity’
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in the national law.**"" In Bangladesh v. Sheikh Hasina, the Court summarizes the position of
international law in constitutional adjudication:
‘The Courts would not enforce international human rights treaties, even if ratified by
Bangladesh unless these were incorporated in municipal laws, but they would have
looked into the ICCPR while interpreting the provisions of the Constitution to

determine the right to life, liberty, and other rights (Para 86). (Emphasis added)

Both in India and Bangladesh it is a settled principle that customary international law is part of
corpus juris, provided they are not inconsistent with the municipal law.**¥" However, where
there is an unambiguous municipal law that conflicts with international law, the Court shall
give effect to the former Vil However, it should be noted that the Court in Bangladesh
revolved around the debates on direct enforcement of customary international law without
exploring its interpretive prospect. Exceptionally, in Mohammad Salimullah v. Union of
India®™, customary international law was given a detailed consideration in the interpretation

of constitutional rights.

D. Treatment of Soft International Law

Soft international law includes the instruments which are not legally binding, like traditional
sources. The courts of India have referred to a multitude of soft international laws, thereby
proving their openness in this regard. Of their references, the Second World Conference on
Human Rights at Vienna in June 1993, the Fourth World Conference on Women held in Beijing
in 1995¢ WHO resolution®’, Declaration of the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment*"!, and
the UDHR Declaration on the Right to Development are worth mentioning. Quite
exceptionally, the Supreme Court referred to the European Convention for the Protection of

Human Rights and Fundamental Freedoms though India is not a party to it.<!"V

In Bangladesh, the Court has taken consideration of international soft law instruments,
including the resolutions of World Health Organization (WHO)*", UN General Assembly
Resolutions*Vl. It has also referred to the General Comments or Recommendations of some

treaties. Vil
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CONCLUSION

Though India and Bangladesh hold quite similar attitudes regarding the use of international law
in constitutional interpretation, they differ in some areas where they may borrow from each
other. Both of them use a multitude of international materials without providing strong
methodological justifications for doing so. As a methodological apparatus, they mainly resort
to the harmonious construction of international and domestic materials. However, along with
this, Bangladesh once used the originalist arguments to validate their use. On the other hand,
the novelty of India lies in their putting forward a resistant attitude in using international law
in a national court. India adopts the theory of self-executing treaty, and thereby establishes its
position as formally dualist, but functionally monist. They also pay detailed consideration to
customary international law. Conversely, Bangladesh pursues an all or nothing approach in this
regard. The tendencies of these two states along with others imply that the constitutionalization
of international law is an irreversible trend. The divergences between the states seem to fade

away to converge into a singular point; forming the basis of international constitutional law.
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