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“Discourage litigation persuade your neighbours to compromise whenever you can point out

to them how the nominal winner is often a real loser in fees, expenses, waste of time...”

— Abraham Lincoln

ABSTRACT

Jurisdiction is fundamental to the validity of arbitration proceedings and the enforceability of
arbitral awards. An arbitral tribunal, unlike a national court, derives its power, authority and
jurisdiction from an arbitration agreement between parties to a contract. The available legal
framework on the point provides for determination of jurisdiction having reference to each
specific arbitration agreement. Due to this fact as well as the growing sophistication in the
practice of international arbitration, challenges to the jurisdiction of arbitral tribunals are
becoming more frequent. In the context of the complexity of this issue, this article aims to
discuss the various aspects of the concept of arbitral jurisdiction, different kinds of challenges
to the jurisdiction, Jurisdictional issues relating to interim measures and challenges in its
enforcement, the principles and laws governing the issue, and the attitude of the courts of

various state jurisdictions with special reference to Indian scenario.
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INTRODUCTION

International Commercial Arbitration involves the determination of disputes which are of
commercial nature consisting of international elements. The term international here is not
because sovereign nations participate, but because the parties, the facts, or the legal effects of
the dispute extend beyond the jurisdiction of one state." International commercial disputes are
consistently rising all over the world, including India. International trade has expanded, and
trade agreements have increased in complexity resulting in international legal disputes. In this
context, it is interesting to note that, the pro-arbitration approach adopted by the Indian Courts"
is grabbing the attention from the international community. International commercial
arbitration' with its utility and popularity brings also certain challenges, especially relating to

the arbitral jurisdiction giving rise to debatable issues recently in the courts.

Arbitration is less formal in its procedure, protects the privacy of the parties and effectively
minimizes the overall costs as well as the role and interference of courts in the administration
and dispensing of justice. Through arbitration parties can have greater control over the process
of dispute resolution. However, there are certain disadvantages in this system of dispute
resolution such as, limited possibility to appeal on the arbitrator’s decision, lack of full-fledged
formal discovery process, the discretion of the arbitrator etc. Another important challenge is
the issue of the arbitrator’s jurisdiction especially in international arbitration cases. Since, there
is no “inherent” jurisdiction in an arbitral tribunal it takes its jurisdiction to decide a particular
dispute from the agreement between the parties." The available legal framework on the point
seeks to define ‘jurisdiction’ having reference to the existence of a valid arbitration agreement,
a properly constituted tribunal and the matters that have been submitted to such tribunal as per
the terms agreed upon by the parties to the arbitration agreement. Any one or more of these
three elements that are basic to define the arbitrator’s jurisdiction may be found disputable by

the parties.
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Further, certain ambiguities that could arise about the jurisdiction of the tribunal and the
jurisdiction of the sovereign states as well as the application of the substantive laws of the seat
of arbitration need to be clearly understood. This article endeavours to discuss the various
aspects of the concept of arbitral jurisdiction, different kinds of challenges to the jurisdiction,
exclusive jurisdiction clauses, the principles and laws governing the issue, the attitude of the
courts of various state jurisdictions with special reference to Indian scenario, jurisdictional
issues relating to interim measures and challenges in the enforcement of interim measures. The

paper wraps up with suggestions to deal with the issues discussed.

JURISDICTION

Meaning and Definition of Jurisdiction

Jurisdiction is one of the key concepts in functioning of courts and the legal system. The term
jurisdiction is formed from two Latin words namely juris which means law and diction which
means to speak. Therefore, jurisdiction denotes the power “to speak the law” of a given court.’
It refers to the practical authority that a legal body is vested with to administer justice within a
defined field of law/geographical area."' It is the power to exercise authority over persons and
things within a territory. Jurisdiction also means the territory within which a court or
government agency may properly exercise its power."" In other words, it is the power of a
court to hear a case in order to adjudicate.

In the context of arbitration, the arbitration agreement grants jurisdiction to arbitrators.
Jurisdiction of the arbitral tribunal means the powers conferred on arbitrators to enable them
to resolve the matters submitted to them by rendering a binding decision."'" Therefore, the
existence of jurisdiction is a pre-requisite for any valid judgment or award that is to be given
by any adjudicating authority. Jurisdiction is the first thing to be settled in any dispute
resolution, since it can be challenged at any stage of the proceedings irrespective of whether it

is a domestic or an international arbitration.™™
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Jurisdiction of the Arbitral Tribunal

The fact that the parties have entered into an arbitration agreement, means that they have
submitted certain matters to the arbitrators’ decision rather than have them resolved by law
courts.* This means, the parties have conferred jurisdictional powers to private individuals, the
arbitrators, and they got their right to have those matters resolved by a court waived.* The
parties may confer powers upon the arbitral tribunal directly or indirectly, but only within the
limits of the applicable law. Any power granted over and above that is allowed by the
applicable law is invalid, even if it is contained in international or institutional rules of

arbitration.

A ‘direct’ conferment of powers takes place when the parties agree expressly upon the powers
that they wish the arbitrators to exercise. Such powers are set out in the terms of appointment
of the arbitrators or a submission agreement and are likely to include the powers to order
production of documents, to appoint experts, to hold hearings, to require the presence of

witnesses, to receive evidence, and to inspect the subject matter of the dispute.*"

An ‘indirect” conferment of powers happens when the parties have agreed that the arbitration
is to be conducted according to pre-established rules of arbitration that define the powers of
the tribunal. In the case of the International Chamber of Commerce (ICC), some of these
powers are conferred on the ICC’s International Court of Arbitration itself. For example, the
place of arbitration is determined by the ICC Court, unless it has been chosen by agreement of
the parties.x"

Whether direct or indirect the parties cannot confer upon an arbitral tribunal all the powers that
are enjoyed by a national court. Since the national courts derive their authority from the state,
they may exercise even coercive powers to ensure obedience to their orders. An arbitral tribunal
does not usually possess such powers over property and persons.”” In recognition of this fact,
many systems of law supplement the powers of arbitral tribunals by: giving powers directly to
arbitral tribunals, authorizing national courts to exercise powers on behalf of arbitral tribunals

or the parties themselves or a combination of these two methods."!

Therefore, it is not enough simply to refer to the arbitration agreement in order to determine

the powers of the arbitral tribunal; any relevant mandatory provisions of the law governing the
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arbitration agreement, and of the law governing the arbitration, must also be taken into account.
These provisions usually extend or may sometimes restrict the powers conferred by the parties.
As mentioned earlier, powers granted by the parties to the tribunal beyond what is allowed by

the applicable law are invalid, so are any orders or decisions made in reliance upon it.*"!
Types of Jurisdiction

There are three main types of judicial jurisdiction, generally speaking, and they can be

understood in the following way in relation to the arbitration:

Personal jurisdiction is the authority of the court over a person, irrespective of the territory.
The arbitral tribunal has personal jurisdiction over the parties that are signatories to an
arbitration agreement. Basically, an arbitration agreement is a substantive contract between the
parties that have mutually consented to settle their disputes through international commercial
arbitration.¥'" However, there are instances where the jurisdiction of the arbitrator could be
applied to the parties that are not signatories to the arbitration agreement.™ Given the
consensual nature of arbitration it is not possible to join third parties to arbitration unless they
consent to it Because consent to arbitration is fundamental, courts have asserted that
“[a]rbitration agreements apply to non-signatories only in rare circumstances.”” Joinder of a
third party may be possible in accordance with an agreement containing an ICC arbitration
clause. However, it depends on the timing of the joinder request and the attitude of other parties.
According to Article 7 of the ICC Rules, the Secretariat may fix a time limit for the submission
of a request for joinder. And no additional party may be joined after confirmation or
appointment of any arbitrator, unless all parties including the person sought to be joined agree
upon such joinder. " The matters relating to the point of time of adding a new party after the
arbitration begins is dealt with by Article 7 of the ICC Rules. Obviously, the joinder of a non-
signatory raises the question of consent, for example, when a claimant tries to seek extension
of the arbitration clause to an associate of the contracting respondent. This kind of joinder
would not arise from any provisions of the ICC Rules. However, such a joinder would be
possible from legal principles such as agency or estoppel, whether at national or transnational
levels. ™ Once the new party is joined, he is amenable to the jurisdiction of the arbitral tribunal.

Territorial jurisdiction means the authority of the court to deal with the cases originating in a

defined geographical area. It includes all the legal matters relating to persons, things and events
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occurring therein. The international business transactions includes sales, leases, licenses,
and investments. The parties to international business deals include individuals, small and large
multinational corporations, and even countries. Thus, international business refers to
transactions happening between parties from at least two or more countries. While the seat of
arbitration may be situated in the territorial jurisdiction of one country as per the choice of the
parties to the agreement, the properties of the parties may be located in the territory of one or
more countries and the business transactions may take place in several other countries.*V
Hence, the nature of rights evolved in accordance with the arbitral award can be different and
may be required to be enforced in a country other than the country where the rights accrued by
the Arbitral Award.

In Tata International Ltd. vs. Trisuns Chemical Industry Ltd.*' Bombay High Court held
that, in arbitration the Court considers the subject matter of the arbitration; in the enforcement
of the award the Court considers the subject matter of the award as the determining factor. For
instance, if the subject matter of the arbitration is a contract or a particular property, then the
territorial jurisdiction of the Court would be where the contract was entered into or where one
or all the properties of the respondent were situated. Once the arbitration is completed and has
to be enforced, the subject matter of the award is an important part to focus on i.e., the award
may be a money award, or a declaration or other relief in relation to a contract or a property.
The enforcement of such award should be sought in a Court that would be competent to enforce
the same. In other words, in a Court that has territorial jurisdiction where the respondent has
properties, movable or immovable, which could be attached and sold in execution of the award.
It is of no consequence to move a court where the cause of action might have arisen, if the
respondent had no properties in that jurisdiction neither it would be of any use to file the
execution petition where the respondent resided or carried on business. Later in the case of
Wireless Developers Inc. vs. India Games Limited®"' the Court, following the Bombay High
Court held that, if the party has a foreign award in its favor it can seek to enforce the award in

any part of the country as long as money is available or suit for recovery of money can be filed.

The Supreme Court of India, in the case of Brace Transport Corporation of Monrovia,
Bermuda Vs. Orient Middle East Lines Limited, Saudi Arabia & Others Vil observed that,
the arbitration between the parties normally happens under the jurisdiction of a neutral forum

but the parties may not have any assets within the jurisdiction of such neutral forum. Therefore,
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the award cannot be enforced there. Instead the enforcement of the award takes place in a
country where the properties of the judgment debtor are situated. Therefore, it is imperative
that foreign awards are recognizable and enforceable internationally and the place of such
enforcement depends upon the circumstances of each and every case leaving no option to the

parties.
Exclusive Jurisdiction Clauses in Agreements

Exclusive Jurisdiction Clauses are widely used by parties to an agreement as often it may not
be convenient for the parties to sue at the place at which the cause of action for the dispute may
have arisen. In such cases the exclusive jurisdiction clause offers a party the opportunity to
establish a convenient pre-determined place where disputes arising in regard to the contract

would be referred to, if and when they arise.

The Supreme Court of India held in the case of Indus Mobile Distribution Private Limited v.
Datawind Innovations Private Limited and Others. > that in cases where the parties include
an exclusive jurisdiction clause in an arbitration agreement designating a particular place as the
seat of the arbitration, the jurisdiction lies solely with the Court of the seat of the arbitration to
deal with petitions in respect of non-arbitrable issues relating to such agreement, excluding the
other Courts. If there is no cause of action arising within the jurisdiction of the Court sitting in
the seat of arbitration, does such Court have the exclusive jurisdiction for all proceedings was
the main issue before the Court. This is an issue that often arises before the court once the terms
of the contract include the exclusive jurisdiction clause.

The Supreme Court in this case brought considerable clarity on the issue thereby prohibiting
forum shopping once the seat of arbitration is agreed upon by the parties. The apex Court
stated that the parties should make sure to select the seat of arbitration by carefully assessing
the pros and cons as this judgment prevents forum shopping.

The UNCITRAL Model Law is based on the territoriality principle with the seat of arbitration
having supervisory power and control over arbitral proceedings taking place within its
territory. " The principle embodied in Article 1(2) is that the Model Law in a given State
applies only if the place of arbitration is in the territory of that State. However, as Article 1(2)

puts it there are certain important exceptions to that principle. As a result, certain articles apply

JOURNAL OF LEGAL STUDIES AND RESEARCH
Volume 6 Issue 4 - ISSN 2455 2437
August 2020
www.thelawbrigade.com




An Open Access Journal from The Law Brigade (Publishing) Group 213

irrespective of whether the place of arbitration is in the enacting State or elsewhere or, as the

case may be, even before the place of arbitration is determined.

In Bharat Aluminium Co v. Kaiser Aluminium Technical Services Incorporated®V
(‘BALCQO’) a five Judge Constitution Bench of the Supreme Court of India reaffirmed the
territorial principle as has been incorporated in the Arbitration and Conciliation Act, 1996 and
limited the applicability of Part | of this Act to domestic arbitrations which take place in India.
In this land mark case, the court overruled its prior judgments in Bhatia
International** and Venture Global Engineering®™"! and declared that, “it is the seat of
arbitration that now governs the jurisdiction once the parties decide to have arbitration outside
India’. Part | of Indian Arbitration Act, 1996 will have no applicability over international
commercial arbitrations held outside India with respect to arbitration agreements entered into
thereafter.” Thus, the Court restricted the application of the Part | of the Arbitration Act to the
arbitrations taking place within India only. Consequently, in a foreign seated international
commercial arbitration, applications for interim relief are not maintainable under any provision
of the said Act.**Vi This judgement overruled the earlier judgment and operates prospectively
making the law laid down in ‘BALCO’ applicable to all the future arbitration agreements. V1!
The law will be as it stood in respect of the arbitration agreements executed prior to the
BALCO’s judgment i.e., Part | will be applicable to international commercial arbitrations held

outside India unless expressly and/or impliedly excluded by the parties concerned.**™

Subject matter jurisdiction refers to the authority of the court over the subject of the legal
questions arising in the case.' The arbitral court’s power to decide upon any commercial matter
that has been referred to arbitration comes under the subject matter jurisdiction of the tribunal.
Subject to certain exceptions, X! it is an established legal principle that all disputes relating to
rights in persona are considered to be amenable to arbitration and all disputes relating to rights
in rem are required to be heard and decided by courts and public tribunals. It is precisely
because arbitration is a private proceeding with public consequences that some types of
disputes are reserved for national courts, the proceedings of which are generally in the public
domain. This is why they are not ‘capable of settlement by arbitration’. X" Determination of the
type of disputes that may be resolved by arbitration and those that are to be exclusively dealt

with by the domain of the courts is referred to as arbitrability. Arbitrability is one of the
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issues that have to be primarily dealt with regarding the contractual and jurisdictional facets of

international commercial arbitration.*"

Relationship between of International Commercial Arbitration Jurisdiction and Sovereign

State Jurisdiction

Territory (land), people (nation) and recognition by other sovereign states are the three
necessary elements of one of the most accepted definitions of sovereign state. Sovereignty is
the supreme authority over a geographic region and group of people.XV! Therefore, exclusivity
of jurisdiction has been emphasized as a key element of sovereignty. XV Being a supreme
authority within a certain territory also implies the supremacy of the legislature and the
judiciary of such territory. The observation made by the House of Lords as early as 1865
reflects this idea, which states that, “Parties cannot by contract agree to oust [except] the
Jurisdiction of the courts to deal with their rights under the contract...””V'" However, this strict
legal theory had to give way, particularly after the industrial revolution, to cater to the needs
of the people for fast, cheap and confidential methods to settle their disputes. Eventually, the
alternative dispute resolution became vital for sustaining the new type of economy.*'* Thus,
modern sovereign states began to accept arbitration as an exception to the jurisdiction of their
courts with some very functional “safeguards”.! As a kind of defensive system in order to
protect the jurisdiction of their courts sovereign states have placed “limitations” and
“restrictions” on the arbitral process. State courts intervene in the arbitral process to protect
these interests by placing certain limits on the powers of the arbitral tribunal, arbitrability as
well as public policy." “National court involvement in international arbitration is a fact of life
as prevalent as the weather. National courts become involved in arbitration for a whole host
of reasons, but do so primarily because national laws are permissive and parties invite or

encourage them to do so.”"

An arbitral tribunal, unlike a national court, derives its power, authority and jurisdiction from
an arbitration agreement or an arbitration clause in a contract between the parties to a contract.
The arbitral proceedings are subject to judicial supervision and control of the relevant national
law. A national court plays a supportive role in making the arbitral adjudication more
effective."" The court, generally, directs back to the arbitration a party who is a signatory to a

valid arbitration agreement and is not willing to arbitrate. It gives effect to the arbitration
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agreement by staying local judicial proceedings. Finally, when the award is made a court
converts the arbitral award into a judgment to enable the winning party to obtain its recognition

and enforcement."V

Though international arbitration has become the standard method of resolving significant cross-
border commercial disputes, the national courts of the sovereign states still play a very
important role and assist the parties by providing interim measures of protection to safeguard
their rights during the pendency of international arbitration proceedings. Among other things,
parties may seek interim relief to ensure the preservation of assets, to seek security to cover the
costs of the arbitration, to preserve evidence, to safeguard the confidentiality of the arbitration,
or to ensure the procedural effectiveness of the arbitration and the powers of the arbitral

tribunal .V

LAWS GOVERNING INTERNATIONAL COMMERCIAL
ARBITRATION JURISDICTION

An arbitral tribunal established to determine an international dispute operates in an entirely
different context from that of a judge sitting in a national court. Their jurisdiction is clearly
established in the law governing the proceedings and the extent to which decisions in relation
to jurisdiction may be reviewed by an appellate court also is provided by such laws.™ In case
of international arbitration, the powers, duties, and jurisdiction of an arbitral tribunal arise from
a complex mixture of the will of the parties, the law governing the arbitration agreement, the
law of the place of arbitration, and the law of the place in which recognition or enforcement of

the award may be sought.

According to International arbitral rules, generally, the parties concerned can enter into an
arbitral agreement that contains an arbitration clause to choose the substantive law that governs
their dispute.V" The parties, normally, indicate that “general principles of law" shall apply,
though they have an option to choose the law of a particular jurisdiction.™ In case a consensus
could not be obtained on the applicability of substantive law of any specific jurisdiction then
the parties may prefer the choice of general principles. In fact, some parties believe that the

outcomes will be neutral if their dispute is governed by general principles. However, the
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benefits of choosing a neutral forum are less because of substantial uncertainty about the

content of these general principles."™

Many countries have arbitration laws that provide a legal framework for the conduct of
arbitrations. However, barring the mandatory requirements of the applicable law, parties may
prefer to have a mutually agreed upon procedure for their arbitration or may simply accept the
default procedure under the law of the country. Rather than drafting a customized procedure
for each contract, parties usually adopt, and modify as appropriate, a set of tried and tested
ready-made arbitration rules. These rules, as amended or supplemented by the parties, are then
to be interpreted against the backdrop of the arbitration law of the seat i.e. the law of the place

of arbitration.”

The UNCITRAL Model Law on International Commercial Arbitration™ covers all stages of
the arbitral process, namely, formation of arbitration agreement,™" the composition™ and
jurisdiction™" of the arbitral tribunal and the limitations of court intervention in recognition
and enforcement of the arbitral award.™ India adopted a new legislation modelled on the
“Model Law” in the form of the Arbitration and Conciliation Act, 1996 to address raising
concerns and with a primary purpose to encourage arbitration as a cost-effective and time-
efficient mechanism for the settlement of commercial disputes in a national and international
sphere.”™! Part | of this Act contains provisions for domestic and international commercial
arbitration in India. It provides that irrespective of the nationalities of the parties concerned, all
arbitrations held in India would be governed by Part | of the Act. Part Il provides for
enforcement of foreign awards. Further, Part 11 basically restricts itself to the enforcement of

foreign awards governed by the New York Convention or the Geneva Convention.

Arbitration in India suffered for a long time with issues including excessive cost, prolonged
proceedings leading to extensive delays. To alleviate such challenges and encourage the parties
to designate India as a seat for arbitration, the (Amendment) Act of 2015 had brought several
consequential changes in the Arbitration & Conciliation Act, 1996. The most important of such
changes are making arbitration cost effective and providing a fixed time period for disposal of
disputes. According to the Amendment, the definition of “Court” differs for the purposes of an
international commercial arbitration and domestic arbitration. In relation to domestic

arbitration "Court" means the same as has been defined in the 1996 Act. On the other hand,
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“Court” means “only the High Court” of competent jurisdiction for the purposes of
international commercial arbitration. Therefore, in accordance with the amended law, the
district court will not have jurisdiction in respect of an international commercial arbitration.
Thus, the new law benefits the parties by facilitating speedy and effective determination of

their issues through the High Courts which are more efficient in handling commercial disputes.

However, there are still certain drawbacks in the 2015 Amendment Act. Among other things,
there is no mention in the Act about the significance of institutional arbitrations. The
international institutions such as ICC, LIAC, SIAC, and HKIAC are now a days playing key
role in resolution of disputes through arbitration. Another problem that is creating legal hurdles
is the question of its applicability to court proceedings initiated pursuant to arbitrations invoked
prior to BALCO. Hence, a further amendment was absolutely imperative to clear the obscurity
created by the amendments introduced in 2015. Fortunately, these flaws of 2015 have been
identified and are sought to be rectified in the Arbitration & Conciliation (Amendment) Bill,
2018.

JURISDICTIONAL CHALLENGES

The arbitrators’ jurisdiction i.e., the authority of arbitrators to determine the merits of a dispute
arises out of a valid and enforceable arbitration agreement. However, if one or more of the
party’s challenge/s the arbitrators’ jurisdiction, their decision-making power may become an
issue. Challenges to the jurisdiction of an arbitral tribunal may fall under two categories,
namely, partial and total.™" A total challenge, questions the validity of the arbitration
agreement itself.>™ 1" An arbitral tribunal that derives its authority from a submission agreement
is unlikely to face a total challenge to its jurisdiction. The purpose of a submission agreement
is to give the arbitral tribunal jurisdiction to determine specific disputes between specific
parties. Total challenges to jurisdiction are therefore likely to arise in practice only where the

authority (or purported authority) of the arbitral tribunal is derived from an arbitration clause.™™

In the case of a partial challenge the question of jurisdiction is limited to one or more of the
claims or counterclaims that have been submitted to the arbitral tribunal. A partial challenge

does not amount to a fundamental attack on the jurisdiction of the tribunal.”* As it is
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impossible to predict and find a way out for every single situation concerning jurisdictional
challenges, the International Arbitration Practice Guideline on Jurisdictional Challenges,
2015 sought to raise awareness of the key issues that regularly arise. The relevant principles
to apply while determining the most frequent challenges also have been laid down by the said
Guidelines. According to the Guideline, the most common challenges which arise, to the
jurisdiction of the arbitrator can be broadly put under 4 categories namely, the existence of the
arbitration agreement, validity of the arbitration agreement, the scope of the arbitration

agreement; and enforceability of the arbitration agreement.
Best Point of Time for a Jurisdictional Challenge

To find out whether or not a jurisdictional challenge is permissible, it is very important to
appreciate the distinct nature of each jurisdictional challenge and the objects underlying
Section 16 of the Arbitration and Conciliation Act, 1996. According to Section 16(2),
objections to the jurisdiction of the tribunal can only be raised prior to the submission of the
statement of defence. The important objectives of this provision could be observed here.
Firstly, raising the challenge at the beginning of the proceedings saves time and expense of the
parties. Secondly, deciding the question of jurisdiction at an earlier point of time reduces the
supervisory role of Courts. Therefore, the time limit prescribed in Section 16 (2) makes the
parties alert and encourage them to raise jurisdictional challenges promptly. And they will do
so since they understand from the provision that the Courts cannot revisit certain questions of
jurisdiction at a later point of time. Any interpretation of Section 16 should not lose sight of
these objectives that are in line with the very basic purpose of the arbitration as a cost-effective

speedy method of dispute resolution.

Ironically, however, the Supreme Court of India gave a different interpretation in the case of
Lion Engineering Consultants and Others vs. State of Madhaya Pradesh™i" and allowed the
plea of the State of Madhya Pradesh challenging the jurisdiction of the arbitral tribunal for the
first time in a proceeding for setting aside of an arbitral award under section 34 of the
Arbitration and Conciliation Act, 1996. The only reason for this conclusion by the Supreme
Court is that setting-aside proceedings are independent of proceedings before an arbitral
tribunal. However, these observations are obviously against the objectives of Section 16, as has

already been discussed above, which allows jurisdictional challenges to be raised only before
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the arbitral tribunal and not after the award has been given by the tribunal. The ruling of the
Supreme Court clearly contradicts its previous decision in the case of Narayan Prasad Lohia
vs. Nikunj Kumar Lohia and others,” il where the court observed that, “Such a challenge must
be taken under Section 16(2), not later than the submission of the statement of defence...Ifa

party chooses not to object, there will be a deemed waiver under Section 4.”

Later in the case of M/S. Gas Authority of India Ltd. vs. M/S. Keti Construction (1) Ltd.>V
the Supreme Court observed that, since the objective of the Act is to secure expeditious
resolution of disputes, such challenges must be made before the arbitral tribunal itself. But the
court permitted GAIL to make a fresh jurisdictional challenge during setting-aside proceedings
stating that, “If a plea of jurisdiction is not taken before the arbitrator as provided under
Section 16 of the Act, such a plea cannot be permitted to be raised in proceedings under Section
34 of the Act for setting aside the award, unless good reasons are shown.” The condition laid
down by the court that ‘if good reasons were shown’... such a challenge as a permissible one
seems to have not been considered in Lohia’s case probably because GAIL was decided by a

smaller bench of two judges.

Again more recently in another case MSP Infrastructure Ltd., vs. Madhya Pradesh Road
Development Corporation™ the Supreme said that under Section 16(2) a jurisdictional
challenge must be taken under Section 16(2), not later than the submission of the statement of
defence...” In stating so the Court strictly followed the correct position of law relating to
permissibility of raising jurisdictional challenge for the first time in a setting-aside proceeding.
These decisions by the apex court of India are evidently confusing laying down contradictory

opinions on the issue.
Determination of Jurisdiction Challenges

Under Section 16 of the Act, the Arbitral Tribunal has the competence to rule on its own
jurisdiction, including ruling on any objections with respect to the existence or validity of the
arbitration agreement. This is a power inherent in the appointment of an arbitral tribunal.
Indeed, it is an essential power if the arbitral tribunal is to carry out its task properly. An arbitral
tribunal must be able to look at the arbitration agreement, the terms of its appointment, and any
relevant evidence in order to decide whether or not a particular claim, or series of claims, comes

within its jurisdiction.”V!
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The doctrine of ‘competence-competence’ confers jurisdiction on the Arbitrators to decide
challenges to the arbitration clause itself. The aim is to prevent proceedings being stayed or
delayed.”™ " In S.B.P. and Co. v. Patel Engineering Ltd. and Another.,”il the Supreme
Court has held that where the Arbitral Tribunal was constituted by the parties without judicial
intervention, the Arbitral Tribunal could determine all jurisdictional issues by exercising its
powers of competence competence under Section 16 of the Act. The arbitral tribunal’s decision
on the issue may be reviewed subsequently by a competent national court—but it is commonly
accepted that this does not prevent the tribunal from making the decision in the first place.

Remedies available where jurisdiction is denied

If the arbitral tribunal rules that it does not have jurisdiction, the ruling can be challenged before
a court. However, if the arbitral tribunal rules that it does have jurisdiction, no immediate
appeal or challenge is available and the only option would be to challenge the final award
passed by the arbitral tribunal on the ground of lack of jurisdiction. An exception to this rule
under the Indian law is, if a court is approached to refer a matter to arbitration and during the
course of such a reference the court decides any issue pertaining to the jurisdiction of the
tribunal or the validity of the arbitration agreement, the decision of the court is binding on the
tribunal. In recent times, courts have significantly narrowed the scope of their interference.
Therefore, the circumstances in which a decision of the court is binding on the arbitral tribunal

continues to be narrowed over time."*x

CHALLENGES IN THE ENFORCEMENT OF INTERIM MEASURES

Interim measures which are also known as "provisional measures”, "conservatory measures”,
"preliminary injunctions” or "emergency/interim reliefs" are those remedies or reliefs that are
aimed at safeguarding the rights of parties to a dispute pending its final resolution.”™ Interim
measures are always handled on an urgent basis before the arbitral tribunal is constituted or

during the arbitration proceedings.

Originally, in arbitration, interim relief was only available through national courts as opposed

to arbitral tribunals.™ With the exception of a few jurisdictions it is today recognized in most
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modern arbitration laws and under the rules of the major arbitral institutions that arbitral
tribunals and state courts have concurrent jurisdiction to order provisional or protective
measures.™i In other words, parties to an arbitration agreement who are in need of immediate
protection are free to seek interim relief either from the arbitral tribunal or from a competent
court.”™i Most arbitration rules now positively provide for such concurrent jurisdiction. ™V
However, in each case consideration needs to be given to the relevant arbitration rules and the
procedural laws applicable to determine whether the power to grant the relief sought is
conferred upon the arbitral tribunal or the courts and whether an application is best made to the

one or the other.V

Usually, interim measures are awarded up on an oral application made by one of the parties™*"!
during a hearing or at any other time in writing supported by evidence. Before considering
whether or not to grant an interim measure, the arbitrators should make sure that they have
prima facie jurisdiction over the dispute,”¥" should be satisfied on the information before
them that the applicant has a reasonably arguable case™Vi and that the party applying for an
interim measure is likely to suffer harm if the measure is not granted. Arbitrators need also to
consider any harm likely to be caused to the opposing party if they grant the interim measure.
Any harm caused by granting the measure should be weighed against the likely harm to the
applicant if the measure is not granted.”™X Arbitrators may require a party applying for an
interim measure to provide security for damages as a condition of granting an interim
measure.* If the harm can be adequately compensated for by an award of monetary damages

(that is likely to be honoured) it may not be appropriate to grant the interim measure.*®

In international commercial arbitration, the key enforcement mechanisms are provided by the
United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards
1958 (the New York Convention) and the applicable domestic arbitration laws, many of which
are based on the UNCITRAL Model Law on International Commercial Arbitration (the Model

Law).

In the Indian context, one of the significant amendments that the Arbitration and Conciliation
(Amendment) Act 2015 has introduced is applicability of Section 9. In pursuance of this
provision it is possible to seek interim measures from Indian courts in a foreign seated

international commercial arbitration. Parties to an international commercial arbitration seated
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in a foreign country and governed by foreign law can approach the Indian Courts for such
interim relief provided they have not excluded the applicability of Section 9 of the 1996 Act,
either expressly or impliedly. Part | applies if the arbitration takes place in India. Here it is
pertinent to note what powers are available to the Indian courts if the arbitration takes place

outside India.
Jurisdictional Issues Relating to Interim Measures

Before considering the issue of grant an interim measure, arbitrators should determine whether
they have prima facie jurisdiction over the dispute. This includes an examination of the
evidence as to whether there is a valid arbitration agreement. This is usually satisfied by clear

evidence of the existence of a written agreement to arbitrate between the parties.*!

Even if there is a pending jurisdictional challenge to the arbitrators’ authority, which they have
not ruled on, arbitrators may still consider an application for interim measures and issue such
measures, so long as they are satisfied that there is prima facie basis to assert jurisdiction. "
If arbitrators consider there is need for an interim measure, for example, to protect the status
quo and/or to preserve evidence, then they can right away decide upon it without having to wait
for the decision on the full jurisdictional challenge which is pending. The reason for this is that
the decision as to whether to order an interim measure is not a final determination on
jurisdiction.*V If, however, arbitrators consider that there is little or no chance that they will
have jurisdiction, they should first consider the jurisdictional challenge before dealing with the

application for interim measures.*®
Enforceability

There is yet another question to be dealt with after successfully securing an interim relief from
an emergency arbitrator, i.e., the question of enforcement. With the exception of Singapore and
Hong Kong, in no other country orders of emergency arbitrators have received statutory
recognition.*' The Law Commission of India deliberated on this issue while suggesting
amendments to the arbitration Act; however, ultimately no such amendment was made giving
no room for enforcing the orders of emergency arbitrators in India.**"" However, it makes no
difference for enforcement in India, as permitted by certain rules, whether an emergency relief

is granted in the form of an award or just an order. XV
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Though there are certain concerns regarding the enforceability of emergency reliefs in India,
they are just as crucial as elsewhere in Indian related commercial arbitrations. To start with,
orders of emergency arbitrators may be extremely helpful if the respondent has assets in the
jurisdiction where such orders are enforceable.*™ In practice, it is usual for that parties to

voluntarily comply with emergency orders.*

Further, to enhance the chances of effective enforcement, the party that is approaching the
Court for the interim measure needs to attend to the form of relief it is asking for.c While
interim measures can take numerous forms, they often consist of non-monetary relief, generally
an injunction to one party to do (or refrain from doing) something. However, the efficacy of
such injunctive relief mainly depends on the tools available in each jurisdiction to force
compliance with the judicial injunction or to sanction a party’s failure to comply."

Parties asking for interim relief should make sure that the measure requested from the arbitral
tribunal is a known form of relief in the place or places where enforcement is probable.*" The
case of CE International Resources,®" illustrates the concerns relating to the non-availability
of a certain type of relief in the place of enforcement. There may be a risk of refusal to enforce
the orders of the tribunal granting interim measures, where such measures are not compatible
with the public policy of the place of enforcement. For instance, in relation to an Egyptian
case® an anti-suit injunction of the type issued by the arbitral tribunal in Paris was contrary to
‘the right to seek relief against a third party’ that was ensured by the Egyptian Constitution
and thus to Egyptian public policy.®!  Similarly, some jurisdictions consider that
disproportionate damages are contrary to their international public policy®" and may thus
frown upon interim measures that are accompanied by particularly heavy sanctions in the case

of non-compliance.

CONCLUSION

International commercial arbitration is based on and dependent on relevant laws viz, national
laws on the subject, international conventions and treaties and the substantive law of the seat
of arbitration. Different national laws governing international commercial arbitration have

been modernized prompted by the growing recognition of the commercial importance of
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arbitration in the international scenario. Consequently, this liberal trend has limited the court
interference in such cases. However this intervention is not necessarily disruptive of the

arbitration process; it may equally be supportive.

It is a fundamental concept in law that jurisdiction must exist if a valid judgment or award is
to be rendered by an adjudicative body. It is crucial to determine the issues relating to
jurisdiction at the earliest point of time in any dispute resolution mechanism, particularly in
arbitrations irrespective of whether national and international, because it can be challenged at
any stage of such proceedings.®'"

The Indian judiciary has been strongly in favour of arbitration as an alternative dispute
settlement method. However, the courts have not been consistent in their stand on the issue of
interpretation of the legal provisions that deal with the time of permissibility of jurisdictional
challenges. The Supreme of India has given judgments that were contradictory to one another
and not very much in line with the provisions of the relevant law nor the objectives of the
arbitration system itself. The decisions, however, lean in favour of permitting the challenge at
any stage of arbitration proceedings. Therefore, some constructive steps need to be taken to
bring in some clarity and consistency on the issue.

As the jurisdiction of the arbitral is derived from the arbitration agreement the parties should
take utmost care in drafting the arbitration clause or the submission clause as the case may be
in clear and unambiguous terms. This will minimize the challenges that are likely to arise

during the arbitration proceedings.

Should any such challenge arise the parties must be alert to bring it to the court at the earliest
point of time during the proceedings as has been incorporated in the relevant provisions of law.
Allowing the jurisdictional challenges at post-award stage causes time loss and money loss and
defeats the very purpose of arbitration as a dispute settlement mechanism as an alternative to
the regular prolonged and expensive proceedings in the courts. In case courts start allowing
jurisdictional challenges to be raised for the first time at post-award stage, it would give rise to
unnecessary and prolonged litigation which should be avoided at all costs for preserving the
spirit of the arbitration process.
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One vital factor that is crucial to international arbitration as a form of international dispute
resolution and even for litigation is the grant of interim measures. There are quite a number of
policy factors that determine the arbitral tribunal's powers to grant interim measures. Unless
the parties have agreed otherwise, the tribunal may recommend provisional measures that are
necessary to protect the rights of the parties during the proceedings. Both the national courts
and arbitrators possess concurrent jurisdiction to grant these types of measures. Article 26 of
the 2010 UNCITRAL Arbitration Rules addresses the subject of interim measures. The
provision confers the tribunal with the power to grant interim measures, if requested by the

parties.

The arbitrators must ascertain that they have prima facie jurisdiction over the dispute before
considering the grant of interim measures. The enforcement of such measures is dependent
upon the seat of arbitration, the place where the assets of the parties are situated and the
compatibility of laws of the jurisdiction where the interim relief has to be enforced. Unless the
harmonization of the various regimes governing the grant of interim or provisional measures
is achieved, national laws of the place of arbitration and the place of enforcement cannot be
completely excluded from international arbitration.

Limiting the judicial interference to the maximum possible extent is another important change
that is necessary. The amendment brought to the 1996 Act is certainly a positive step towards
making arbitration expeditious, efficacious and cost-effective remedy. The new amendments
seek to curb the practices leading to wastage of time and making the arbitration process a less

costly affair.

It is not uncommon that arbitrators take up arbitrations beyond their capacities thereby causing
inordinate delay in the disposing the matters before them thereby defeating one of the main
purposes of dispute settlement by arbitration. Therefore, it is crucial to make the arbitrators
responsible for delay in the arbitration proceedings wherever the reasons for such delay can be
attributable to them. Such a deterrent strategy would encourage self-discipline and control
amongst the arbitrators. However, with the recent amendments to the 1996 Act, the tireless
efforts of the legislature have been certainly fruitful to a larger extent in minimizing the judicial

interference.
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