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ABSTRACT

The Organization for the harmonization of business law in Africa' is currently an
unprecedented legislative effort. Among the matters dealt with by the OHADA legislator, the
law of commercial companies has found its place in it; and on the substance, one of the main
objectives of the Uniform Act dedicated to this matter is to improve the information and security
of associates, through the intervention of the judge if necessary. However, the modalities of
such intervention must be well established. Since the company is therefore the responsibility of
the parties, a third party may be involved, which is the case with the provisional administrator.
As a legal agent by nature, he will be assigned the duties of a corporate officer. It is therefore

necessary to look at the rules governing this interference.

INTRODUCTION

OHADA is designed as a tool to help modernize business law in an integrated space.
This is at least what emerged from the philosophy conveyed by the community legislature
which guided the development of the arrangements put in place". Thus, among the various
matters which have been the subject of harmonization, the law of commercial companies is
prominent. The law governing commercial companies, which governs the organization and
operation of small, medium-sized and large undertakings, is aimed at structures which, because
of their number or size, generally have a certain economic weight. Consequently, the

underlying trends in the matter could make it possible to orient, in one direction or another, the
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activity of the groups concerned and, consequently, the economic impact of the rules laid

down.

Since society is an agreement between the persons who make up it", it may happen that,
for certain reasons, whether provided for in the texts, the normal functioning of society
becomes difficult or even impossible. Since at the base they are bound by the affectio societatis
which bases the Common will to share a common interest. What is true is that once the decline
of the company's situation is established, serious steps must immediately be taken to safeguard

the investment of the partners.

In recent years, OHADA has laid down a normative foundation analyzed by a fertile
doctrine, enriched by a constructive jurisprudence and widely explained in various programs"".
The changes made in the field of business law were necessary in view of the antiquity of the
texts then in force, which was justified by the inadequacy of the provisions governing the
situations constituting the activity of commercial companies. It could happen that the legislator,
without knowing whether it was voluntary, ignored an existing situation, the practice of which

was in practice. This is the case with the interim administration.

The provisional administrator, in the legal sense of the term, is a person appointed by the
judicial authority to manage the assets of a natural person prevented from doing so or of a legal
person deprived of its governing and administrative organs”'!. Through its institutionalization,
the legislator removes the legal regime of the provisional administrator of the "maquis™ in the
OHADA space. This progress was not made in a piecemeal fashion, but because of a long
process already initiated by the case law of the various member states. The appointment of a
provisional administrator is within the competence of the judge hearing the application for
interim relief, since this act is the result of an urgent procedure designed to prevent the company
from facing a serious risk because of its calamitous management. Thus, for a provisional
director to be appointed, the normal management of the corporation, which may be exercised
by the board of directors™, must be compromised so that it cannot continue to exist if it is left
as it is*. When implemented, it allows the court seized to appoint "“temporarily" a director at
the head of a company instead of corporate bodies.

Before the advent of OHADA in 1993, the ruling on the state of the economy and the law
in Africa was harsh*'. The urgency of legislative intervention in various areas of Business Law

was more pressing than ever. This may have justified, among other things, the
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institutionalization of the provisional administration. It should be recalled that the family of
social leaders also includes the " crisis leaders ". They are persons who are appointed as the
head of the company, by the authorized authority, to resolve a given situation®. In this
category, we find the temporary director appointed at the head of the company for resolving
the social crisis that motivates its appointment. In fact, more than a judicial representative, the
temporary director is first and foremost called upon to perform the functions of a crisis manager
within the company in which he has been appointed. The provisional administrator can be
defined as “the person designated by the judicial authority to temporarily manage the latter and
to resolve the social crisis which motivates its intervention” ", This means that when
circumstances so require, in particular in the event of a crisis endangering the very existence
of society™. As it is one of the judicial representatives, it is necessary to clarify a few points.
First, the provisional administrator is not an ad hoc agent, in the sense that his task is to
represent at a meeting the minority or egalitarian partners whose behavior is considered abusive
and to vote on their behalf for decisions that are in the social Interest™. Secondly, the
provisional administrator is not a management expert, since the latter is appointed by the
competent court only for presenting a report on one or more management operations*", and

will therefore be a very limited and ad hoc intervention™'""

Since OHADA law is thus a law which secures its modernity and codification, it must
provide unquestionable legal certainty*™. This imperative should therefore be reflected in the
various matters that make up it, including the law of commercial companies. A commercial
company is defined as a contract whereby two or more persons (natural or legal) agree to pool
something to share the benefit or profit from the resulting savings™. It may also designate the
legal person arising from the contract. It is a legal entity separate from the persons who created
itXXi.

This study can be of both theoretical and practical interest. Theoretical, because in view
of its origin and the tasks assigned to it, one would be tempted to say that the provisional
administrator is an ambivalent body*" because it can sometimes be considered as a judicial
representative, sometimes as a director. And practical, because of the pervasiveness of the
elements connecting him to the social leader, whose definition is not determined, and which
extends to the regime of his criminal responsibility. However, while it is now generally

accepted that the law is the basis for the binding force of the contract, that it helps to define or
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even to modify its content, there is nothing to prevent the law from also attributing the status
of party to a person who has not consented to it, when imperatives beyond his control so
require. Indeed, from a Praetorian creation, provisional administration constitutes a technique
of judicial administration of companies™". In this sense, it was established to address crisis
situations. The purpose of this institution is therefore purely ad hoc, since it must deal with a

temporary malfunction or blockage and cannot, in principle, extend beyond itV

The central issue in the present discussion is that of the system of provisional
administration in commercial companies governed by OHADA law. Thus, the question arises
as to whether it is possible to equate the interim director with an officer. Or is it not permissible
to see a gap between the status of the provisional director and that of the director of a
commercial company? In this way, the scope of the powers of the provisional administrator (I)
will be presented first, before determining the regime of his responsibility and the termination

of his functions (11).

|- THE SCOPE OF THE PROVISIONAL ADMINISTRATOR'S
PREROGATIVES

The provisional administrator in Company Law can be defined as "the person designated
by the judicial authority to temporarily manage the latter and to resolve the social crisis which
motivates its intervention™", It is therefore for the judge*¥! who appoints the administrator to
specify the nature of his or her duties, the extent of his or her powers and the duration of his or
her duties®™!'. Indeed, in the face of the refusal or failure of the organs to take decisions that
allow society to function, the judge may be called upon to help. This faculty is a pure Praetorian
creation. Since the appointment of the provisional administrator is reserved for the most serious
cases, it is justified by the paralysis of the company organs resulting in the imminent risk of a
definite peril for the company. It is in this respect that the intervention of the judge in the life

of commercial companies is justified.

The appointment by the judge of a provisional administrator to replace the statutory
management bodies for the duration of the crisis is a serious and exceptional measure. The
provisional administration is surely the most complete formula of the judicial constructions of

the solutions that can help to resolve the situations of social paralysis®™'". The corollary of this
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general management mandate will therefore be the divestment of the legal bodies®™™. It is a
Praetorian construction that is today enshrined in the ohadien legislature®*, which allows the
judge to interfere in the management of society when the survival of society is in question. The
appointment of a temporary director is therefore only conceivable in the event of a crisis
endangering the very existence of the company*™. Its extreme gravity must lead the judge to
take sufficient precautions for this measure on the double condition that the proof is brought of
a paralysis of the social organs and of an imminent peril. However, to speak of the scope of the
powers of the provisional administrator is to present its powers on the one hand (A); and on
the other hand, the limits to them (B).

A- Unpredictability of the provisional administrator's powers

The application for the appointment of a provisional administrator shall be submitted to
the competent court™ ", usually by way of interim measures on grounds of urgency™ . The
judge's decision shall in principle determine the scope of the provisional administrator's duties.
It is therefore accepted that the provisional director represents the company in the performance
of its duties and within the limits of its powers, and any act which he performs more than those
powers is unenforceable against the company™V. But it is up to the latter to take the necessary
measures as a matter of urgency to avoid the dangers threatening society. It must also deal with
day-to-day management, which of course includes precautionary measures. Consequently,
understanding the function of provisional administrator requires that we consider both a broad

conception (1) and a restricted conception (2) of it.

1- Wide design

Acting as judicial representative, he shall be appointed in place of the company
representative who has been unable to carry out the task assigned to him. That said, there may
be cases where all the corporation's administrative powers are vested in the corporation®>.
This is a position which had already been adopted by the case law long before. Indeed, the
court of cassation seems to accept that the provisional administrator is vested with all the
powers conferred by law on the governing bodies®™Vi. This means that from the time of its

appointment it is in a position - unless of course limited by the instrument of appointment — to
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take the place of defaulting managers, provided of course that it always carries out its duties in

accordance with the social Interest which should guide it.

However, it should be noted that the appointment of a temporary director does not lead
to the dismissal of the statutory officers, let alone the termination of their duties. This may lead
us to question the coexistence of these two bodies which, by their very nature, are called upon
to assume the same functions, will be called upon to coexist on the seat of the administration
of the company. The solution would therefore lie in the choice made by the judge, either to
leave all the prerogatives granted to a statutory administrator in the hands of the provisional

administrator, or to circumscribe the duties of the latter in his instrument of appointment.

2- The restricted design

The act of appointment of the provisional administrator shall be the starting point for his
mission. As a judicial representative, it is a principle that a certain number of prerogatives are
granted to him. In a narrow conception, the law provided that the judge appointing a provisional
administrator, define at the same time what is to be expected of him. It is in this sense that art
160-2 al 3 AUSCGIE provides that the decision of appointment of the provisional administrator
determines the scope of its mission and its powers. Thus, it will obviously be for the provisional
administrator to proceed to a management circumscribed and marked by the act that designates
it. To this end, he may have as his task: the convocation of all the boards of Directors and
general meetings and the right to attend and preside over them if necessary; the management
of existing accounts; the opening and operation of new bank accounts; the possession of all

documents and company books®*Vii,

It is in fact a question of refocusing the duties of the provisional administrator through
his appointment act out of fear of being confused. Thus, the Act provides that the interim
director shall represent the corporation in the performance of its duties and within the limits of

its powers. Any act he performs more than these powers is unenforceable against societyVili,

B- The diversity of statutory limitations on the powers of the interim administrator
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The institutionalization of the interim administrator by the OHADA legislature is a
welcome initiative. The decision issued by the competent court shall determine the scope of
the duties and the powers of the administrator, while recalling those of the management,
management or administrative bodies which remain in office, specifying the powers and
powers which shall be retained. Thus, at a time when the situation facing society has become
critical, we must not lose sight of the fact that the legislator has been anxious not to make him
- who at first is a third of society — an all-powerful within an organization that is alien to him.
It is for this reason that certain limits have been imposed on him, which may relate to the nature

of his powers (1), or to the duration of his mission (2).

1- Limits on the nature of powers

The interim administrator is a body appointed by the judge on an exceptional basis to
manage a company in crisis. In other words, it is the person designated by the judicial authority
to "temporarily” manage and resolve the social crisis that justifies its intervention. He will be
required to represent the company only when the statutory bodies in place prove to be defective.
Since the provisional administration is essentially a precautionary measure, it aims at restoring
the normal functioning of society and cancelling the imminent peril that threatens it. This
means that if the company is operating normally on certain points, there is no need to involve

the interim administrator.

The powers of this body are a priori determined by the judge; they are the powers of
representation. In that sense, the provisional administrator may not act in a management
capacity going beyond the normal exercise of the functions conferred on the statutory officers.
Since the latter is designated to resolve the crisis in society™™, the judge will specify the scope
of the mission conferred on him, and it is the order that has mandated him that determines his
missions. In principle, it may be vested with all the powers conferred by law on the managers*,
even in practice its task may range from the convening of a general meeting*" to the complete
management of the company*''. However, it cannot exceed the powers vested in it by its
instrument of appointment. In fact, by transposition to the statutory officers of the company,
the provisional administrator, who is a legal representative' is required to carry out its duties
in accordance with the social Interest.
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2- Limits on the duration of its powers

Framed by law, the competent court's power is to determine the duration of the
provisional administrator's assignment, which may not exceed six (06) months, and in the event
of a justified request for an extension, this request may not exceed twelve (12) months. The
provisional administration presents itself as a panacea to put an end, at least temporarily, to the
deficiency of social affairs in case of disagreement between partners, but also following an
institutional blockage or financial crisis. In fact, the provisional administrator, who is only
temporarily involved in the management of the company, will have to limit himself to that
temporal range recognized by the legislator. This limitation de facto terminates the duties of
the provisional administrator, whose term is of course fixed by the judge in his appointment

document.

The advantage of limiting the functions of the provisional administrator lies in the fact
that, since the company is in principle the business of the parties who set it up — the partners —
and who have freely chosen the person who will have to oversee managing their affairs, the
permanent admission of a third party would be inappropriate. Even if he arrives in business to
save society, he is called to leave. Furthermore, its mission should always be guided by the
concern to serve the social interest. It is in the name of this Social Interest that the judge can
put himself above the partisan interests that he might have been tempted in other circumstances

to consider.

II-  RESPONSIBILITY AND TERMINATION OF INTERIM
ADMINISTRATION

The first impression left by a brief reading of the various uniform acts is that there is a
diversity, a variety of sources of inspiration for these texts"V. It should be noted at the outset
that the provisional administrator is first and foremost an agent, and as such, he may, in the
same way as the statutory officers — who are corporate agents — engage his responsibility. To
better understand the regime of this responsibility, it is important to first consider the concept
of a social mandate. The term "social mandate" is only a descriptive term that departs from the
legal characterization of a civil-law mandateX". In fact, the directors are not the partners '

representatives (even if they are appointed by them), because their acts do not directly bind the
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partners, but the company. Nor are they Agents of the company, since the latter, an abstract
entity, has no will of its own that can constitute that of the principal who assigns an agent of
his choice to a mission that he determines. The term "corporate mandate™ thus simply means
that corporate officers perform a function on behalf of the corporation in whose name they are
empowered to act. However, in the context of provisional administration, the mandate is given
by the courts with a view to resolving a crisis, after which, like the directors, the provisional
administrator may be held liable because of fraudulent acts committed by him (A), which may

result in the termination of his function (B).

A- Implementation of the interim administrator's responsibility

The fact remains that the temporary director may be regarded as a substitute manager in
a crisis because of the abnormal functioning of the company which justifies his intervention.
Nevertheless, by his actions, the temporary director may be held liable under the same
conditions as legal or de facto managers. Court administrators incur civil liability for damages
caused by their negligence or oversight™': their task is to supervise, assist or replace the debtor
in the management of his business. Thus, while they manage the business, they are subject to
the provisions concerning corporate officersV". It is true that the acts committed by the
managers lead the legal person responsible to assume responsibility for repairing the damage
caused™": put in this case, it is a question of taking an interest in their personal responsibility.
The interim director represents the corporation in the performance of its duties and to the extent
of its powers™. To this end, it is important to review the conditions for the implementation of
this responsibility (1) before presenting the effects inherent in it (2).

1- Requirements

Based on the general scheme of fault liability, the very general scope of which derives
its basis from article 1382 of the Civil Code, it should be recalled that the provisional
administrator's liability does not stand on the sidelines of the threefold fault, damage suffered,
causal link. Raised by the French Constitutional Council to the rank of general principle having
constitutional value, from which the legislator cannot derogate'. However, far from us the idea

of making a complete transposition of this Civilist approach, it is right to recall that in its
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implementation, the responsibility of the provisional administrator is innervated by this
principle that one would describe as classical. Thus, in our opinion, two conditions can be
retained in the implementation of the provisional administrator's liability, namely: the
requirement of a harmful fault on the one hand; and that this be "detachable" from the functions

of the administrator.

This is a regime like that of the ruler. However, because of the difference their missions,
it would be permissible to present that responsibility, which could not be of a type, but would

be distinguished by the specificity inherent in the organ to which it was attached.

First, the requirement of a wrongful act presupposes that, in the performance of the duties
assigned to him either by law or by his appointment, the temporary administrator, through
wrongful acts of negligence or imprudence, causes internal or external damage to the company.
Thus, the fact that he fulfils his duties in accordance with the Act appointing him proves to be
an obligation to which the slightest derogation could lead to the implementation of his
responsibility. Liability that will arise - as is the case with the legal or common — law officer-
from a fault on his part in the management of the corporation. Thus, the fault must have caused
damage either to the company or to a third party. As a result, its liability may arise from actions

carried out under the same conditions as if it were in the presence of social leaders".

Secondly, the misconduct of the provisional administration should be severable from its
duties as administrator. What is relevant here is that the determination of the scope of the
powers of the provisional administrator is not difficult, because of the limits imposed either by
the law or by the Act designating it, it is easier to detect acts going beyond or squarely out of
its duties. By the instrument of appointment, the judge tacitly determines not only the functions
of the provisional administrator, but also the cases in which it is impossible for his actions to
render the company liable. Even in the case of a broad conception of the duties of the
provisional administrator, it is impossible to accept acts going beyond the social Interest, which
will still serve here as a "safeguard"” for the misguidance of the latter. Thus, the "severable"
nature of the administrator's wrongful act should serve as a basis for the implementation of his

responsibility.

However, article 160-8 of the code does not mention anywhere if the liability incurred
by the provisional administrator is of a civil or criminal nature. So, if in our view it is possible

to transpose the rules governing the civil liability of managers to the provisional administrator,
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the reality would be quite different in criminal matters. For, upstream the legislator in
accordance with article 5 of the founding Treaty of OHADA'", did not even provide for a
criminal offence to the fault of the provisional administrator. Indeed, by the principle of legality
coupled with the principle of strict interpretation of the law, nothing here could justify the
criminal liability of the provisional administrator. However, if he were to be prosecuted under
criminal law, this would only be possible under another classification. Hence the use of national
texts to regulate the issue. In fact, in Cameroon, article 136-1 of Law No. 989/PJL/AN of June
2016 on the Penal Code provides that : "any public official who, in charge of an administrative
mission, even a temporary one, or of supervising, supervising or advising a private undertaking,
exercises before a period of three (03) years from the date of the termination of the contract,
shall be punished by a prison sentence of six (06) months to two (02) years and a fine of twenty
thousand (20,000) to two million (2,000,000) francs, or by one of these two penalties only. of
its functions, a social mandate or is engaged, even by a contract, an activity remunerated by

that undertaking'.

As with any liability regime, the one that can be applied to the interim administrator is

also bound to have an effect.

2- The effects produced

The interim administrator shall be liable for any damages that may result from the non-
performance or improper execution of his mandate. He is responsible, among other things, not
only for the fraud, but also for the mistakes he allegedly made in his management. The OHADA
Legislature made this a requirement when it provided in Article 160-8 of the code that " the
provisional administrator shall be liable to the company and to third parties for the harmful
consequences of any misconduct he commits in the performance of his duties ". This leads us
to consider the effects of the provisional administrator's claim on both the company and third

parties.

Regarding the company, article 160 (4) of the Merger Regulation states quite clearly that
" the provisional administrator shall represent the company in the performance of its duties and
within the limits of its powers. Any act which he performs in overstepping these powers is
unenforceable against society". At this level, it is obvious that the provisional administrator
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could only commit the company within the limits of the mission assigned to him by the act of
his appointment. Moreover, the corporation cannot be held accountable for its actions if its
powers are exceeded. Thus, the question is whether society will be able to assume its
responsibility under the same conditions as those of the social leaders. An affirmative answer
would be possible in our view. For the simple reason that, although not an officer, the
provisional director is still in charge of the corporation, and as such, it would be obvious that
his liability could be incurred as such. So, even if the OHADA legislator has remained vague
about the implementation of its responsibility, we think that the company can very well through

its governing bodies bring an action for liability against the provisional administrator.

Regarding the effects on third parties, a simple approach seems to us to be appropriate,
namely the application of the common law liability regime. Thus, based on article 1382 of the
Civil Code, third parties could incur liability in tort or delict on the part of the provisional
administrator for acts harmful to them. As always, they will be required to prove the link

between the administrator's fault and the damage they claim to have suffered.

However, because of the involvement of the interim administrator or not, it should be

recalled that his mission is set to end.

B- Termination of the duties of the interim administrator

The provisional administrator's duties are necessarily limited in time and cannot be
longer than the exceptional circumstances which justified them'". Where a provisional
administrator is appointed, his or her term shall end on the date specified in the appointment
order, if he or she has not been extended. If the mission for which he has been appointed has
not ended, the judge may renew his mandate only once. It should be stressed, however, that
two hypotheses are possible: either the crisis justifying the intervention of the provisional
administrator has been resolved or the situation has remained unchanged. Thus, two situations
arise: on the one hand, one could witness the end of his duties as of right (1); on the other hand,

a purpose brought about by a replacement (2).

1- Termination as of right
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In the case of a statu quo ante in the company's situation, the judge is entitled to extend
the administrator's mandate by a new mandate, which may allow the administrator to rectify
the situation. However, the administrator's request for extension must be substantiated and must
indicate, on pain of inadmissibility, the reasons why his assignment could not be completed,
the measures he intends to take, and the time required to complete his assignment. The
competent court shall fix the duration of the extension, but the total duration of the assignment
shall not exceed 12 months'".

On the other hand, if the mission for which he was mandated is fulfilled and the
difficulties faced by the company have been resolved, he is de facto released from his mandate.
Because, there will be a return to calm, and the company being again in a regular situation, the
director will just be held accountable to the judge who named him in a document in which he

will have to detail how his mission went. However, his departure may also be caused.

2- The end after the replacement

There is an alternative possibility, that of replacing the temporary administrator in the
event of his failure to act being established when carrying out his duties. Article 160-7
paragraph 1 provides that " the temporary administrator may be dismissed or replaced in the
manner prescribed for his appointment . It is not excluded to see through this provision, the
replacement of the temporary administrator in office defaulting, by another, who will

eventually come to attempt to resolve definitively the crisis that the society is going through.

As a result, the term of office of the interim administrator may end with the appointment
of a new administrator. The appointment of a new provisional administrator will terminate the
mandate of the former, since the latter has been unable to carry out his mission, or the judge
considers that he no longer meets the criteria of a good administrator. In such a case, it will be
for the judge to terminate the assignment of the first administrator, or to wait until the time
provided in the appointment order has expired, to do so. The new administrator will therefore
be appointed by the judge and his duties will also be defined in the order appointing him.
However, the termination of the provisional administrator's duties may also occur at the request
of the partners. Indeed, article 160-7 paragraph 2 of the AUSCGIE provides that " any partner
may obtain in court the dismissal of the provisional administrator if this request is based on a
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just reason ". In addition, the death of the interim administrator will also mean the end of his

assignment.

CONCLUSION

The creation of a better legal environment for the functions of interim administrator
seems to be an undeniable instrument for improving growth, corporate sustainability and
business security. The normative content of OHADA law thus expresses a form of legal
mimicry that is to be welcomed as it allows African economies to offer a secure legal
framework to investors. However, Company Law is at the same time dominated by amalgams,
approximative and diversified provisions which, without appearing to be identical, evoke the
memory of a situation of uncertainty which prevailed in OHADA space before the advent of
uniform acts. There is a plurality of the statutes of the directors, of which the provisional
director is the mere manifestation; than to an essentially protean and equivocal conception of
the quality of leader. Over time, it is to be feared that the stranglehold will be tightened around
the judge who, in the absence of a legal basis, will not be able to penalize the provisional
directors who will nevertheless have committed reprehensible acts and whose qualification is
normally recognized to the directors of companies. This could be the starting point for the timid

status of the provisional administrator.

For a long time, it has been accepted in OHADA law that the status of the executive was
to overshadow that of the temporary administrator, who used only gaps left by the legislation
of that time to be highlighted. Fortunately, the OHADA legislator, following the revision of
the AUSCGIE in 2014, has come out this body already known in the jurisprudence of the "

maquis ". Presumably, it seems logical to equate the provisional administrator with the
managers, but it could only be legitimate to resign oneself to opting for such a view. For, if we
stick to the various reforms introduced by the 2014 revision, the legislator has tried to attribute
to this once clandestine body'! a certain legitimacy. One comes to wonder if the introduction
of the provisional administration by the OHADA legislator through the revision of the
AUSCGIE of 2014 could be considered as a fertile meeting or simply a missed appointment?'

This could lead, of course with certain reservations, to thinking of the influence of the
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provisional administration in the Uniform Act, particularly about criminal liability resulting

from the activity of that body.
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