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ABSTRACT

A reading of the provisions of the OHADA uniform act on the organization of collective
proceedings for the discharge of liabilities shows that the continuation of the debtor's business
ends with the opening of the procedure for the liquidation of assets. However, in exceptional
cases where the conditions so require or are met, continuation of the activity may be authorized
by the competent court, at the request of the liquidator and after obtaining the opinion of the
judge-Commissioner, for a specified period. In order to ensure that it preserves the interests for
which it was authorized, a report of the continuation of the activity must be made monthly by

the trustee to the judge-commissioner and the representative of the legal department.

INTRODUCTION

Every company is called upon to know at a given moment of its existence the upheavals
that could compromise its survival. It follows from this that a financially healthy and very
successful company can "fall ill" and experience difficulties. In fact, from its creation to its
liquidation, through its operation, the company "leads" a life that can be punctuated sometimes
by normal or prosperous periods, sometimes by moments of difficulty or crisis. The most
serious ones can lead to the application of the collective procedures' of discharge of the
liabilities, the reorganization and in the most extreme cases the liquidation of the assets that
leads to the pure and simple cessation of the activity. The liquidation of the assets puts an end
to the debtor's business. This reality could probably be justified by the concern of the OHADA"
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legislator to avoid aggravating the liabilities of the company whose situation is irremediably

compromised and which has no hope of returning to a balanced exploitation'.

Despite the fact that the OHADA legislation on collective proceedings strictly opts for
the Prohibition of the continuation of the debtor's business in the proceedings for the liquidation
of assets, however, it also does not ignore its continuation since it can exceptionally be
authorized when certain interests justify it, at the request of the liquidator and afterwards of the
judge-commissioner. The continuation of the activity, in the context of collective proceedings
for the discharge of liabilities, shall be understood as the continuation of the activity engaged
in by the debtor in default of payments before the judgment opening a collective procedure for

the discharge of liabilities.

The liquidation of assets, according to the revised uniform act organizing collective
proceedings for clearing of debts (AUPC), is a collective procedure intended to realize the
assets of the debtor company in cessation of payments whose situation is irretrievably
compromised to discharge its liabilities. Thus, from the date of the judgment opening the
proceedings, the liquidator or liquidator proceeds to sell the assets of the company and pays
the creditors. In principle, the interests of creditors should be taken more into account during
this phase of curative treatment of the company's difficulties. Such liquidation may be affected
by the continuation of the activity where it is authorized. Since the payment of creditors is a
purpose of collective proceedings, the continuation of the activity benefiting them is therefore
used to achieve that purpose. There is therefore a kind of contribution to be made by the

continuation of the activity to the achievement of the aims of collective proceedings.

The liquidation of the OHADA properties is no longer merely a procedure with an
essentially liquidative purpose, but is more like a procedure designed to allow the maintenance
of activity and employment. This is demonstrated by the possibility of taking over the company
through the technique of the global sale of assets in this phase. This suggests that the prospect

of rescuing the company is not excluded in the event of liquidation of the debtor's assets.

In the light of the foregoing, it should be possible to arrive at the idea that the liquidation
of assets is no longer intended solely to realize the assets in order to discharge its liabilities,

but also to rescue the debtor in difficulty.

The judgment that opens the collective procedure for the liquidation of property takes

place when the situation of the debtor in default of payments is irretrievably compromised and
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no judicial reorganization is possible. Liquidation may be ordered directly" upon the opening
judgment in the absence of an arrangement either because the debtor has not made an offer or
because the offer made is not serious'. It may also be initiated indirectly"' by conversion of
previous reorganization proceedings into liquidation of assets, for example for non-
performance of the arrangement or where, in the case of proceedings initiated against a natural
person, that person is unable to continue business because of the disqualifications imposed on
that person. In this particular case, the proceedings for the liquidation of assets should in
principle take place when the defaulting undertaking is no longer capable of being reorganized
by means of a substantive arrangement"". In this way, no further activity can be envisaged apart

from the specific needs of liquidation“',

In concrete terms, it should be noted in the liquidation of the OHADA assets that when
the company no longer has any serious chance of continuing its business, it is likely to be
subject to the liquidation of the assets governed by articles 25 et seq. of the AUPC on the
opening of the judicial reorganization and the liquidation of the assets, that is to say that its end
is inevitable. In these circumstances, any prospect of rescuing the company is excluded or
prohibited™. However, although the continuation of the activity may be allowed to end. For it
to be possible, it will have to comply with a restrictive and prudent regulation. It is therefore

not automatic, as it is allowed only in exceptional cases*.

Avrticle 113 of the AUPC indisputably highlights the regime of continuation of activity

in the procedure of liquidation of assets.

In any event, the procedure for the liquidation of assets puts an end to the activities of
the debtor (1). However, by way of exception, it may be possible to maintain the activity in
winding-up proceedings (11) and thus contribute to the achievement of the objectives assigned
to the proceedings for the liquidation of assets. In this sense, the continuation of the activity is

a means to the service of the liquidation of the assets.

I- The principle: cessation of the debtor's business in the procedure for the liquidation of

assets

In principle, there is no reason to continue the activity in the procedure for the
liquidation of assets¥'. If it is not already open, the activity shall cease. The principle according
to which the liquidation of the assets terminates the business of the debtor is clearly stated in
OHADA law by Article 113 paragraph 1 of the AUPC. The existence of this principle could
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be explained in order not to worsen the economic situation of the debtor who is already in a
deficit situation, especially since, with the continuation of the activity, it is the conclusion of
new contracts and thus the appearance of new creditors that will be added to the creditors prior

to the cessation of payments.

Essentially, the end of the debtor's business by the opening of the procedure for the
liquidation of assets raises questions about its nature (A) and the objectives it pursues (B),
which are distinct or different from the safeguard procedures.

A- The difference in the nature of the procedure for the liquidation of assets in

safeguard proceedings

The difference in the procedure for the liquidation of assets, compared with the
procedures for safeguarding the debtor’s business (conciliation, preventive settlement and
judicial reorganization), is that it has a special nature. The opening of the safeguard proceedings
shall have no effect on the business of the debtor. It is the sine qua non condition for the debtor
to be rescued in those proceedings. The situation is different in the procedure for the liquidation
of assets, which is part of the prospect of the disappearance of the company. Its opening puts
an end to the debtor's business. It shall be open to the debtor, who is a natural person pursuing
an independent professional activity, whether civil or commercial, artisanal or agricultural ; to
any legal person governed by private law, as well as to any public undertaking in the form of
a legal person governed by private law which is in a state of cessation of payments and whose
situation is irretrievably compromised. By means of this procedure, the legislature of uniform
law sought to avoid the adverse effects of bankruptcy and the liquidation of assets and put an
end to the difficulties of undertakings whose situation is irremediably compromised, which

have already crossed the "clinical threshold of cessation of payments"".

On the other hand, an irretrievably compromised situation should not be confused with
the cessation of payments which leaves open the prospect of recovery. The irretrievably
compromised situation is aimed at a company that is no longer viable and no longer has a
serious chance of being put right. It is equivalent to the absence of any possibility of
reorganization, and corresponds to the need to open a procedure for the liquidation of assets
under OHADA law or judicial liquidation*™. It also generally implies, after the commencement
of collective proceedings, that creditors cannot be accused of having terminated their
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participation*. As such, the liquidation of the OHADA assets appears to be a procedure which

by its nature puts an end to the business of the debtor.

In our view, it seems difficult to seek to maintain activity when the economic and
financial recovery of firms in difficulty is clearly impossible. It is therefore quite normal to put
an end to this activity. While continuing the business is beneficial to creditors, this is not the
case for the debtor who runs the risk of increasing its liabilities and consequently impoverishing
them. This is an imperative for the OHADA legislature and a concern to stop the bleeding. In
any case, if the company is not maintained and saved, it will disappear. An examination of the
merits of the procedure for the liquidation of assets under OHADA law provides sufficient
evidence of the importance attached by the Legislature to the treatment of the difficulties of
undertakings and, consequently, of their fate. This is in direct line with the purposes or

objectives pursued by the procedure for the liquidation of assets.
B - The objectives pursued by the procedure for the liquidation of assets

Like the other OHADA procedures, the procedure for the liquidation of assets has very
specific objectives. Generally speaking, the liquidation of assets consists in putting an end to
the activity of the enterprise under the best possible conditions. It is in fact a question of
ensuring the payment of the creditors of the company that is destined to disappear. Its object is
therefore to realize the debtor's assets in order to discharge its liabilities® (1). However, under
OHADA law, the liquidation of assets is no longer merely a procedure for the purpose of
liquidation, but is more a procedure designed to enable the business and employment to be
maintained. The presence in this phase of the collective procedure testifies to the possibility of
taking over the company through the technique of the global sale of assets*"'. This suggests that
the prospect of rescuing the company is not excluded in the event of liquidation of the debtor's

assets (2).
1- The traditional objective of paying creditors

Despite the fact that by introducing the concept of enterprise in the law of collective
proceedings the OHADA legislator extends the consideration of special interests to that of the
general interest™' the idea of discharge of liabilities still remains. It is also one of the
objectives pursued by the collective proceedings for the discharge of OHADA's liabilities
through the procedure for the liquidation of assets. The title of the Uniform Act provides
information on this objective. These are transactions intended, if not entirely, at least in a
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satisfactory manner to satisfy creditors by realizing the assets of the undertaking. Indeed,
articles 146 to 172 of the AUPC contain the provisions relating to liquidative transactions. It
appears that the liquidation of assets involves the realization of assets (a) and the discharge of
liabilities (b).

a- Realization of assets

The liquidation of assets is at the heart of the liquidation process. Unlike the simplified
liquidation of assets*!", the trustee who now represents the debtor must proceed with the
realization of the movable and immovable property, either separately or by way of a global
assignment of assets. From a legal point of view, the realization of the asset appears to be the

most important transaction, since most of the provisions relating to it concern it.

The realization of movable property includes both the sale or assignment of movable
property and the collection of receivables. The relevant rules aim both to obtain the best price
for the sale of the movable assets and the highest amount of recovery of the debtor's claims and

to ensure a certain speed required for the efficient liquidation of the assets.

It should be noted that the trustee alone continues the sale of the debtor's goods and
movables, the collection of debts and the settlement of the debtor's debts. The trustee is also
authorized to assign the debtor's long-term claims on the same terms as for trade-offs and
transactions, the objective being not to delay liquidation operations. Thus, the trustee need not
wait until the liquidation is completed to satisfy the creditors, he could do so as he recovers the
funds during the provisional continuation of the business. It must also immediately deposit the
sales funds into a special account set up for this purpose and under the conditions laid down by
the AUPC*™, In addition, the AUPC provides a clarification regarding goods on which there is
a special or general real security (pledge or pledge). Thus, with the authorization of the judge-
commissioner, the trustee May, by paying the debt, withdraw " the pledge or pledge made on
the property of the debtor ™.

Overall, the realization of the assets and the recovery of the claims are characterized by
the important powers granted to the liquidator and by the simplicity and speed of the procedure.
The same objectives are found in the realization of buildings, but with a slowness and a heavy

procedural burden due to the nature of these assets.
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Like the realization of furniture, the realization of buildings is the subject of many rules.
These are designed to take into account the nature of these assets and, in particular, to protect
creditors, the debtor and third-party purchasers.

Furniture must be made quickly. If within three months of the decision to liquidate the
assets, the liquidator has not initiated the proceedings for the enforcement of the immovable
property, the mortgagee may resume his right of individual action on the condition that he give
an account of it to the liquidator. Indeed, the AUPC provides that the debtor's real estate will
be sold according to the procedure and the forms prescribed in the matter of sale on seizure of
real estate®'. However, it should be specified that the price and the essential conditions of the
sale are fixed by the judge-commissioner™'. In addition, the judge-commissioner may also
authorize the sale of real property by amicable®" or private tender™V. This introduces the
necessary flexibility to choose the most appropriate™¥ method of implementation. Only a few
exceptions regarding sale by seizure of real estate are provided for in Article 154 of the AUPC.

This form of sale protects the interests of both the debtor and creditors.

It should be noted in connection with the liquidation of assets that the Uniform Act
recognizes the possibility of a global transfer of all or part of the assets. In fact, as in French
law™, article 160 of the AUPC states: "all or part of movable or immovable assets including,
possibly, operating units, may be the subject of a global transfer”. Specifically, it will be for
the trustee to solicit offers and set the time limits for the submission of such offers. It will also
be a question of choosing the one that he finds most interesting and that he will submit to the

judge-commissioner who alone is authorized to authorize the sale.

In all cases, the realization of the assets pursues a primary objective, namely to

discharge the liabilities.
b- Discharge of liabilities

To discharge the liability consists, with the realized asset and its amount made liquid,
to pay all or part of the creditors. Thus, once the survival of the business is definitively
compromised, it is normal for efforts to be directed towards the satisfaction of creditors who
hope to recover their funds as badly as possible. The discharge of liabilities is the subject of
general rules and certain specific provisions relating to the payment order of creditors.

Previously, the concept of the discharge of liabilities should be clarified.
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The discharge of liabilities™"" is an essential operation in all collective proceedings. It
is of particular importance, however, in the case of liquidation of assets, since it is the raison
d'étre of such liquidation, unless one considers, in a Marginal Way, the total sale of assets
constituting an autonomous branch of activity or the imposition of property penalties on the
debtor or on the company's directors. However, in some cases, the completion of the
distribution of funds from liquidated assets results in the closing of the proceedings without all

creditors being effectively and completely satisfied.

This raises the question of the fate of the right of individual creditors to sue at the end
of the proceedings. Apart from closing the liquidation of assets by extinguishing liabilities, the
liquidation for lack of assets allows creditors to partially recover their claims. Although the
creditors recovered their individual right to sue, the effectiveness of such an option may be
questioned, even if the debtor rapidly returned to better assets, which is illusory. Moreover, the
debtor's return to a better state cannot be a condition for taking back the right of individual

action.

French law, unlike OHADA Law, enshrines the extinguishment of the right to sue
unpaid creditors against the debtor, in the event of insufficient assets, subject to the exceptions
that the law of 26 July 2005 has considerably adapted™V'"" and the order of 18 December 2008
reforming the law of companies in difficulty and more recently the law of 12 March 2014
reforming the Prevention of difficulties of companies and collective proceedings.

The proceeds of the realization shall be used to discharge the liabilities by means of

distribution.

As in the realization phase of the assets, the judge-commissioner™™ and the trustee play
a determining role in the discharge of the liabilities. Thus, payments are authorized by the
judge-commissioner who fixes the share that belongs to each. All creditors whose claims have
been admitted are entitled to payment and must be informed accordingly. Payment must be
made exclusively by cheque drawn on the special account opened for the liquidation in
accordance with article 4-22 of the AUPC.

As soon as the asset is realized and its amount liquidated, the judge-commissioner may
order the distribution of the proceeds of the realization among all creditors whose claims have
been verified and admitted. Thus, only the accepted claims will be able to participate in the
distribution of the money. However, before distribution and because some creditors may
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receive nothing due to the terms of the payment order, certain fees are charged. These are
the costs and expenses of the liquidation, such as the trustee's and notary's fees and the subsidies
paid to the debtor®. Amounts corresponding to claims not yet fully admitted and to the

remuneration of directors must also be set aside.

Pursuant to articles 166 and 167 of the AUPC, the order of distribution of funds arising
from the realization of the debtor's movable and immovable property shall be made in
accordance with the usual rules. The distinction is that the order of distribution of funds is not
the same in these two situations. In particular, payment is made according to a well-defined
order of priority among creditors. Therefore, the allocation is done step by step. But the New

Uniform Act has made some changes®"". This is:

First, the creditors benefiting from the "new money" privilege have priority over all
other creditors, both in respect of the realization of movable property and immovable property.

In the event of insufficient funds, they shall be paid in proportion to the amount of their claims;

Second, the reform introduces a new distinction between unsecured and unsecured

creditors, with the former being paid before the latter ;

Third, as regards the distribution of the price of the furniture, the payment order does
not take into account the exercise of any right of retention or exclusive right of payment, for
example in the case of a retention of title clause. In other words, in the event of a conflict
between the preferred creditor or holder of a security right and the holder of a right of retention
or exclusive right to payment, the second creditor will be paid in priority. Creditors with

retention-of-Title rights and ownership rights are not included in the ranking ;

Fourth and last, creditors holding a pledge, pledge or general lien subject to publicity
are now ranked in the same order. This reflects an improvement in the situation of secured

creditors and those with general liens.

The liquidation of the assets of OHADA law retains the traditional character of a
collective seizure of the debtor's assets in order to satisfy creditors in priority, but it also

insidiously pursues the safeguard of production units capable of autonomous exploitation.

2 - Presence of the idea or objective of rescuing the enterprise in the procedure of

liquidation of assets
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Liquidate means to make liquid, that is to say to transform into cash, in cash, the assets
and claims composing the debtor's assets, in order to satisfy the creditors of the enterprise®i,
The liquidation of assets or of the courts under French law is therefore a property enforcement
procedure consisting in the sale of the debtor's assets to pay its creditors. On this basis,
supporting the idea of a search for the company in difficulty in this phase of the procedure
seems questionable and indigestible. This is not the case at all. The presence of the idea of
rescuing the company in the procedure of liquidation of assets is well reflected through the
mechanism of the sale of assets**". In this way, the continuation of the activity can contribute
to the preparation of the solutions indispensable for the sale of the enterprise or its takeover.
Asset divestitures now appear to be a real restructuring technique for defaulting companies®*¥
(a). And it is not the legal consequences reserved for it that would demonstrate the contrary

(b).
a- The sale of assets, technique of rescuing the enterprise in the liquidation of

assets

The realization of the debtor's assets may take place separately or as a whole. In the
latter case, there is a total or partial transfer of a set of movable and immovable property which
is capable of being used autonomously in order to maintain an economic activity with the jobs
attached to it. Beyond the simple transfer of goods, it is an economic activity that continues in
the hands of the purchaser®™V'. Admittedly, the transfer appears in the liquidation of assets as
a method of realizing assets with the objective of discharge of liabilities, but limiting it to this

single asset dimension would be counterproductive from an economic point of view.

The rules governing the global transfer of assets under OHADA law also seem to
respond to this logic. According to Article 160 of the AUPC, the total sale of assets relates to
all or part of the movable or immovable assets which may include operating units. It follows
from the reading of articles 160 et seq.of the AUPC relating to the global sale of assets that it
is a method of realisation of assets which responds to the obvious concern to ensure the
maintenance of activities capable of autonomous exploitation. This desire to make the global
sale of assets in the liquidation of assets, a mechanism for the survival of businesses and Jobs
was confirmed by the revised AUPC of 10 September 2015. On reading article 161, it is stated
that" [...] Tenders may or may not contain an undertaking to maintain all or part of the jobs.
This is taken into account in the selection of the offer which seems to be the most serious [...]".
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That is to say, the undertaking given by the transferee to maintain all or part of the jobs is
certainly not mandatory but is decisive in the choice of the transferee. It is a condition in the
choice of the offer that seems the most serious.

The mechanism adopted in OHADA law is reminiscent of the sale of a production unit
instituted in the judicial liquidation phase by the French legislature in 1985**Vil, The transfer
of a production unit enshrined in the law of 25 January 1985 replaced the previous lump-sum
transfer of the law of 13 July 1967, which had been the subject of considerable criticism
because of its systematic and uncertain nature. The firm is often sold for a fixed price, without
any real determination of its value. Such a system has often resulted in the dispersion of assets,
the disappearance of the company and the spoliation of its creditors. By instituting the sale of
production units, the law of 25 January 1985 had sought to combat these abuses by making the
sale of units subject to a genuine structural change, transforming it into a genuine recovery plan

through its ability to save a farm.

In French law, the reform of 26 July 2005 incorporated the transfer plan into the judicial
liquidation procedure. This led some authors™ to say that the purpose of the sale was
essentially liquidative, that is, to sell the assets of the company and to distribute the sale price.
Another doctrine®*, whose arguments support our critical conviction of this approach.
According to the court, although in liquidation, the assignment is a third-party reorganization
of the business, based on the idea of continued operation, where the debtor is unable to affect
the reorganization itself. The purpose of the transfer is to ensure the survival of the units that
are still viable and the approach of the court must be pragmatic* : it will have to assess on a
case-by-case basis which sectors of activity that are unprofitable must be eliminated and which
can be transferred and pursued by the transferee. The transfer plan must be conceived as a
stand-alone solution for dealing with the company's difficulties. Its binding nature on creditors

is only legitimate if it allows the business to survive.

The regime for the bulk sale of assets and the liquidation of assets is almost the same
as that for the partial sale in the context of judicial reorganization''. With respect to its terms
and the processing of offers, it is indicated that the trustee shall elicit offers to acquire and set
the time within which they are received. Any interested person may be the assignee excluding
the officers of the legal person in liquidation of property, the relatives or allies of such officers
or the debtor natural person up to and including the fourth degree. The aim is to make the
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process more ethical by avoiding fraudulent collusion, which often occurs in collective
proceedings. The transparency of operations is also ensured, since offers to acquire are lodged
at the registry of the competent court, where any interested party may take cognizance of them.
They are communicated to the trustee, the judge-commissioner and the crown representative.
They must be clearly written down the price offered and its terms of payment. Where payment
periods are requested, they may not exceed 12 months and must be guaranteed by a joint
guarantee from a banking institution. The offer must specify the date of completion of the

disposal.

The handling of the offers is the responsibility of the trustee and the judge-
commissioner. The debtor shall be consulted and, if appointed, the controllers in order to obtain
their opinion on the acquisition offers made. The trustee chooses the offer that appears to him
to be the most serious and submits it, along with the opinions of the debtor and the auditors, to
the judge-commissioner. The seriousness of the offer, in the relevant opinion of Professor
SAWADOGO seems preferred to the highest price. But perhaps it all depends on the interest
we want to preserve. ; the creditors, who are looking for an attractive price with payment
guarantees, or the employees, who, in principle, hope that the company and the jobs associated
with it will be maintained. An order for the global transfer of assets from the judge-
commissioner of the Dakar Regional High Court in connection with the liquidation of the assets
of the company Nouvelles brasseries africaines (NBA) reconciles the two interests. It considers
that, in the context of a global sale of assets, the company, which made the most serious offer,
taking into account the price offered, the method of payment (cash) and the chances of

preserving the business and jobs, must be regarded as a transferee*.

b- The effects of the sale of assets, as a technique for rescuing the firm in difficulty
in the liquidation of assets

Once completed, a global asset sale is effective. But before presenting them, it should
be pointed out that the judge-commissioner, who is competent under OHADA law to order the
global transfer of assets, allocates a share of the transfer price to each of the assets transferred
for the distribution of the price among the creditors and the exercise by them of their rights of
preference. It has been shown in the preceding discussion that this share is generally less than
the market value of the asset, since the total transfer price does not take into account each
individual asset. Creditors with special privileges are among those affected by the rule of
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assigning a share of the sale price to each of the assets assigned. They will not be able to
exercise their right of preference over the real or economic value of the encumbered asset that
is nevertheless assigned to it as a priority. But on part of the sale price of the assets, the

determination of which does not comply with any objective and precise criteria.

Overall, the effect of the transfer is twofold. A translative effect, in the sense that it
carries out the transfer of the enterprise or production unit capable of independent exploitation
to a third party. It is the responsibility of the trustee to perform the acts necessary to carry out
the assignment. The registry is responsible for performing the formalities of deregistration of
security rights. In French law, he asked himself the question of the date of the transfer of
ownership. The decision on the plan or the transfer documents? A decision of the court of
cassation of 26 January 1993 ruled in favour of the decision to hand over the transfer
documents. During this period, the management of the undertaking shall be the responsibility
of the transferee. It seems to us that under OHADA law, the trustee manages the business until
the final transfer of the business to the purchaser, unless the judge-commissioner decides
otherwise in consultation with the trustee, the debtor and possibly the monitors. Mandatory
effect, on the other hand, implies mutual respect of obligations between the assignee and the
debtor.

The Assignee is under an obligation under pain of resolution to comply with all the
undertakings entrusted to it and which it had accepted in the offer of assignment*"V. The
principal obligation of the debtor is the payment of the transfer price, which is then distributed
to the creditors. In OHADA Law, article 163, as far as the effects of the bulk sale of assets are
concerned, refers to those defined in Article 133 of the AUPC. Thus, the sale price is paid into
the assets of the union. A sale by bulk assignment will only purge security interests if the price
is paid in full and the creditors secured by such security interests are satisfied. On the face of
it, creditors with special security rights without distinction of any kind, including those with
special privileges, appear to be protected, but there is no guarantee that they will be fully
satisfied with their claims, although the text requires that the full assignment price be paid. The
acquirer may not transfer, on pain of nullity, the assets he has acquired, except in respect of the
goods, until the price is paid in full. The withdrawal of these items must be published in the
RCCM*V under the same conditions as those laid down for the privilege of the seller of
goodwill and in the land register in accordance with the provisions organizing the land publicity

for the real estate items.
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On the other hand, the debtor, although occasionally consulted, plays a purely passive
role in the assignments. It shall not prevent the transfer of the undertaking. Rather, it must seek
to collaborate, because it may be possible for it to be recruited as an employee by the new
employer. In addition, it is not required to guarantee the assignee against certain risks*V'. The
sale of a business is a judicial sale, the effect of which is a compulsory transfer of the ownership
of the business in difficulty, the guarantees of ordinary law are no longer applicableXV'. As a
result, asset divestitures often need to be well prepared to avoid the transfer of unviable and

irremediably compromised enterprises.

All in all, despite the objectives pursued by the procedure for the liquidation of assets,
it gives concrete form to the immediate cessation of activity of the company. This means that
there is no reason to continue the business of the debtor, except in exceptional cases.

I1- The exception: the preservation of activity in the procedure of liquidation of assets

The continuation of the business may be necessary or at least useful in the winding-up
proceedings. This solution results from the exceptional possibility of maintaining the activity
laid down in Article 113 (2) of the AUPC. There are therefore exceptional cases in which there
is a temporary maintenance of the activity in liquidation of the assets. To this end, it is not
possible to continue the activity in the procedure of liquidation of assets. The conditions of its

authorization (A) and of its duration are respected (B).
A- The conditions for maintaining the activity in the liquidation of assets

In the event of the liquidation of assets, the continuation of the business is subject to a
restrictive and prudent regulationV!", dictated by the interests of the creditors. For there to be
a possible provisional continuation of the activity in the liquidation of assets, two major
conditions must be met. Indeed, the AUPC has made the continuation of the operation or
activity subject to the requirement of prior authorization from a judicial authority having
jurisdiction to that effect (1) and to the requirement of respect for Public Policy and the interests
of Creditors®'™ (2).

1- Judicial authorization of the continuation of the activity

Exceptional authorization for the provisional continuation of the activity comes from
the competent court (a). Other bodies may also intervene in the authorization procedure for this
activity (b).
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a- The court competent to decide

The decision to continue the business rests with the competent court in the event of the
liquidation of the assets, by means of a judgment. It is in this sense that the second paragraph
of Article 113 of the AUPC provides that: "exceptionally, if the public interest or that of the
creditors so requires, the competent court may authorize, in the decision ordering the
liquidation of the assets, a provisional continuation of the activity... "". This means that this
competence is exclusively vested in the competent court.

As a matter of Comparative Law, the French legislature had already preceded its
OHADA counterpart with regard to the authorization of the continuation of activity in the
procedure for the liquidation of assets. Thus, article L641-10 first paragraph of the Commercial
Code, derived from the law of safeguard, specifies, concerning the judicial liquidation, that: "if
the total or partial cession of the enterprise is conceivable or if the public interest or that of the
creditors requires it, the maintenance of the activity can be authorized by the court for a

maximum duration fixed by decree in Council of State ".

It is therefore necessary for the competent court to obtain authorization to continue the
activity. The power to authorize the continuation of the activity held by the competent court
enables it to monitor and verify that the proposed measure does in fact meet the requirements
of the law. Article 113 paragraph 2 of the AUPC presents the continuation of the activity in the
procedure of liquidation of assets as exceptional. The maintenance of the debtor's business in
the presence of a collective winding-up procedure is justified only in the presence of an
authorization from the competent court. It is important to know the reasons and the reasons
which led the competent court to authorize the continuation of the activity, especially as other

bodies are involved in this direction.
b- Other bodies involved in the authorization of the continuation of the activity

Other bodies may intervene in the authorization of the activity in the procedure of
liquidation of assets, in particular to enlighten and help the court to take a suitable decision.
Indeed, the decision to continue the activity, because it is fraught with consequences, requires
a special examination of the situation of the undertaking. The competent court May, in the
decision to commence the liquidation of the assets, authorize a provisional continuation of the
business, at the request of the liquidator and after obtaining the opinion of the judge-

commissioner.
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The decision initiating the liquidation of assets has certain effects on the debtor through
the establishment of certain bodies'. This is the case with the trustee. The trustee plays an
important role in authorizing the continuation of the business in the liquidation phase. The court
will be able to rule only after a clear examination of the situation of the debtor. The final
decision of the court of first instance must be preceded by a preparatory phase which will
involve, directly or indirectly, those who have an interest in the continuation of the undertaking.
It is he who is responsible for carrying out a serious diagnosis of the company's situation by
drawing up a report describing the economic and financial situation so that the court can have
a clear idea of it in order to decide properly. In particular, he must provide information" on the
current state of the undertaking but also on its future state, by examining the accounting
documents as well as any other documents useful for that purpose. The court must be able to
see the advantages and disadvantages of continuing to operate. If the company shows signs of
viability and such a prosecution appears appropriate, the trustee should serve it in his report
after the judge-commissioner has given notice to the competent court that will have to decide

whether or not to continue the business.

The judge-commissioner is also a body set up by the judgment opening the liquidation
of property. It plays an essential role in collective proceedings. It shall, inter alia, ensure the
protection of the interests involved and the attainment of the objectives pursued'. This is the
case in particular in the liquidation of assets to the extent that it gives its opinion on whether

or not the activity continues.

Authorization of the continuation of the activity in the liquidation of assets also requires
protection of the interests involved, which are the public interest and the interest of the

creditors.

2- Respect for the public interest and the interests of creditors

The competent court may authorize the provisional continuation of the business on an
exceptional basis only if the public interest (a) or that of the creditors (b) so requires.

a- Public interest

The business of the enterprise shall be continued in the procedure for the liquidation of
assets only if the public interest so requires. This interest appears to be a prerequisite for the
continuation of the activity. The notion of public interest, one of the most frequently used in
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the science of law, is also one of the least clear. In general, the public interest can be seen as
what is for the public good, to the benefit of all'. This is in the context of collective
proceedings for the discharge of liabilities in the economic public interest'".

Indeed, behind the concern dictated by economic considerations for the protection of
the debtor (in particular the case where the debtor is an undertaking, that is to say a production
centre and a tool of work, thus a cell of the economic fabric, local, regional or national) whose
survival is in the public interest must be protected. In the eyes of the legislator, this protection
is part of the public economic order, because the company in difficulty can no longer pay taxes
on profits that it no longer makes and contributes less to the national production. That is to say,
the undertaking has become a public good, by virtue of its economic and social purpose, the
failure of which concerns public policy". What is at the heart of liquidation, as in prevention,
is therefore economic public order, the protection of which must be ensured. In that sense, the
authorization of the continuation of activity in the context of the liquidation of assets must be
justified by the attainment of that interest. The competent court shall not order the continuation
of the activity unless it appears to it that the public interest is required. Thus, it may authorize

it where that condition is fulfilled.

The concept of public interest could be assimilated to the concept of general interest.
Indeed, like the public interest, the general interest can be seen as what is for the public good,
to the benefit of all. The two concepts can be used without distinction to say one and the same
thing"'. Thus, applied to the procedure of liquidation of assets, when an enterprise is called to
disappear, it is the interest of all that is concerned. It is quite normal that this interest should be
required as a condition of the authorization of the continuation of the activity in the procedure

of liquidation of the assets.

In any event, the competent court may authorize the exceptional continuation of the

activity only if the public interest so requires, as does the interest of the creditors.
b- The interests of creditors

Protection of the interests of creditors is a prerequisite for continued activity in the
liquidation of assets. Thus, continuation of the business can only take place when the interests
of the creditors so require. This means that failure to take this interest into account is a case of
refusal of authorization. It is in the interests of creditors to continue the business that will
promote liquidation and enable creditors to be paid.
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When collective proceedings are initiated, this is because the available assets of the
enterprise do not cover all the liabilities due or required, or because this risk is imminent due
to insurmountable difficulties. These situations impose collective discipline on creditors in
order to obtain the most complete payment for them. The interest of creditors means their
collective interest. In other words, it is in the interest of the community as a whole that the
creditors should be represented. It is a collective interest of creditors that is not limited to the
personal interest of creditors"'. The uniqueness of this interest is an element of grouping of
creditors by abstraction of individuality™'". It brings together creditors in a body'™ which is
more or less organized for the defense and protection of its members. Actions in the interest of
the creditors are taken by the trustee, if any, by any controlling creditor under the terms of
Article 72 of the AUPC. The trustee may take legal action against third parties who, by virtue
of their actions, have contributed to the default or ruin of the debtor. This does not prevent a
creditor from taking action against a third party if he has a distinct personal interest and

therefore suffers a personal injury, which is distinct from that of other creditors.

Even if certain rights are granted to certain creditors in particular, it is nevertheless true
that the interest of creditors, which is the recovery of their claims, is seriously threatened,
especially since the collective interest will require that as many claims as possible be set aside
in order to discharge the liabilities. The realization of their interest shall be permitted only in
general after the assets have been realized with a view to the discharge of the liabilities™.

It should be noted, however, that the existence of the conjunction " or " in OHADA law
introduces an alternative concept. This means that it is not necessary that these interests,
namely the public interest and the interest of creditors, be taken into account in a concomitant
manner. The existence of one of these interests in the liquidation of the assets should allow the
continuation of the activity to be authorized. If there is a contradiction between these interests,
we believe that the solution will be to examine the interests involved. It will be for the

competent court to analyze and compare the interests involved and to decide usefully.

Contrary to OHADA law, French law added another case allowing the provisional
continuation of the activity in the judicial liquidation. In addition to the public interest™ or the
interests of creditors™", the activity may still be continued on an interim basis if it allows the

company to submit a transfer plan™.
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The provisional continuation of business in the liquidation of assets is permitted only

for a specified period.
B- The duration of the continuation of the activity in the liquidation of assets

The continuation of the activity of the debtor is generally limited by law, because the
enterprise that already encounters difficulties does not have to reconstitute a later liability
therefore that it will not be able to discharge. The limitation of the duration of the maintenance
of the activity arises from the idea that it is not indefinite but limited in time™V. This means
that the duration of the period of continuation of the activity is not unlimited, since the legislator
has fixed its duration in OHADA law. Before they can be justified (2), the rules applicable to
the authorized maintenance of the debtor's business must be determined (1).

1- The rules applicable to the duration of the authorized activity in the liquidation

of assets

Avrticle 113 of the AUPC expressly limits the duration of the continuation of the activity,
which is, moreover, only exceptional. Thus, in the event of liquidation of the assets, the
duration of the continued operation or activity is 60 days after the authorization. It may be
renewed once, for the same period, by the competent court at the request of the liquidator and
after obtaining the opinion of the public prosecutor's office. In any case, it must end 18 months
after the declaration of the liquidation of the assets, and at 24 months by a specially reasoned

decision of the competent court for serious grounds, in exceptional cases™".

In addition, the trustee must report the results of the operation each month during this
provisional continuation of the business. He must submit his report to the judge-commissioner
and to the public prosecutor™'. Since the continuation of the activity is a transitional period,
the bodies of procedure exercise permanent control over the management of the activity in
order to avoid that, contrary to expectations placed in it, worsen the economic and financial

situation of the enterprise already in deficit™"

Under French law, the continuation of the activity in judicial liquidation may be
authorized under the conditions laid down in article L641-10 of the Commercial Code for a
period which may not exceed three months, subject to the provisions applicable to agricultural
holdings™. This authorization may be extended once, for the same period, at the request of
the Public Prosecutor's office™. In short, the duration of the activity in judicial liquidation
should not, in theory, exceed six months.
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From another point of view, if claims arise during the continuation of business, they
will be given preferential treatment in respect of claims arising after the judgment opening the
liquidation procedure. Furthermore, in order to safeguard the rights of creditors during the
provisional maintenance of the business, claims arising during this period of provisional
continuation of business and which correspond to the preferential claims arising after the
opening judgment will benefit from the preferential treatment. In addition, if there is a
provisional continuation of the activity, there is no place for dismissal of the employees within

fifteen days of the judgment of judicial liquidation.

2- The justification of the limitation of the duration of the authorized activity in
the liquidation of assets

There are two reasons for requiring a time limit in liquidation proceedings. On the one
hand, it can be justified by the fact that the liquidation of assets takes place only when the
situation of the undertaking is irremediably compromised, i.e. only if there is no chance of the
Undertaking being put right. On the other hand, the temporal limitation may be justified by the
complexity and difficulty of liquidation operations which may take time and by the fact that
the maintenance of the activity is essential for the proper execution of these operations. It is
certainly in this sense that article 33 (3) of the UPC specifies, in the case where it orders the
liquidation of the assets, a time limit according to which the closure of the liquidation is
examined. This period is eighteen (18) months, may be extended once for a period of six (6)
months. The competent court shall, at the end of that period, either of its own motion or at the
request of any interested party, rule on the closure of the liquidation. This period is long enough

to maintain the activity in liquidation of the assets, since it can reach the duration of one year.

Business continuity in the event of liquidation of assets is rare. One of the rare instances
of prosecution could be found in Article 113 of the AUPC. Indeed, after having referred to
article 113 of the AUPC, the agreement of the creditors and the non-opposition of the public
prosecutor, the court "extends the mission of the trustee for one year", from the judgment, the
main reason being that it is difficult to make the assets of the debtor liquid. It is simply to be
hoped that continued activity will not lead to an increase in liabilities™. It is certainly in this

sense that the debtor or officers of the legal person are in principle excluded from management.
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They may take part only with the permission of the competent court under conditions laid down
by itIXXi.

Nevertheless, it is from the above that the continuation of the activity exceptionally
authorized makes it possible to contribute, albeit in a relative or restrictive manner, to the
achievement of the objectives assigned to the procedure of liquidation of assets. In this sense,

the continuation of the activity is a means to the service of the liquidation of the assets.

In the end, the continuation of the activity at the same time arouses caution and hope.
Prudence in the sense that the debtor’s business ends because, since its situation is irremediably
compromised and is destined to disappear, it is wise to avoid continuing to increase its
liabilities. However, continuation of the activity may be permitted if the public interest or the
interests of the creditors so require. Hence the hope. Even if it is authorized for a fixed period
or limited in time, the continuation of the activity in the liquidation of assets in OHADA law
not only allows the smooth operation of the transactions of collective seizure of the assets of
the debtor intended to satisfy in priority the creditors, it also continues insidiously the safeguard
of the production units susceptible of autonomous exploitation through the mechanism of the
total cession of assets. This means taking into account the economic and social dimension of

the continuation of the activity.
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