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ABSTRACT

The ongoing and long-lasting Brexit negotiations seem to be continued in the near future, with
the request for the delay of the date that the umbilical cord that links UK and EU will actually
be cut.

The actual proceedings in cross-border litigation are sustained by a network of courts, acting
in full cooperation and based on mutual trust, assisted by advanced technology allowing

evidence to be taken abroad, by the use of internet servers, online questioning of witnesses, etc.

With the decision to opt out, the UK citizens, as well as their all legal citizens will have to be
submitted to a regime that falls out of the existing cooperation and network. In the present

paper we analyse the options, and the consequences of such decision.
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INTRODUCTION

After a — not so peaceful — referendum, the UK has voted to leave the EU. Upon the results of
the referendum’, The United Kingdom (UK), notified the European Council of its intention to
leave the European Union (EU), having triggered Article 50 of the Lisbon Treaty"; Putting into
motion their withdrawal from the EU that is to become official after two years have passed
since their notification of the intention to leave. UK is scheduled to depart EU at 11 pm UK
time on Friday 29 March 2019. If it will ever happen is something no one can predict at the
time of writing this chapter (1" quarter 2018), but we are inclined to stand up for what our
instinct tells us and state that it is not, at all, likely that it will happen in the initially foreseen
day.

Although not central to the subject matter, we feel the need to deliver a view on the so-called
revocability or irrevocability of article 50 withdrawal notification. In our perspective, article
50 establishes the right of any member-state to withdraw from the Union; a right, not an
obligation, inherent to the right to stay in the Union deriving from accession. The notification
has, accordingly to the phrasing, two major effects: triggers the negotiation of the withdrawal
agreement and sets the date for, in default of an agreement, the ceasing of application of the
European Treaties and secondary legislation. The notification itself does not withdraw the
member-state from the Union, as an agreement, or default thereof in two years, is required for
the withdrawing to take place. As a result, it is our view that a notification of the exercise of a
right withdraw that derives from the right of membership is superseded by the right to stay also

deriving from membership’s rights.

With the deadline for the Brexit agreement already having passed, and the months that have
preceded this date it, as will the upcoming, up until the departure, will consist of severe
negotiation, with interests from both parties being hindered somewhere along the way and both
UK, and EU, represented by Michel Barnier, as Chief Negotiator for the 27 EU countries, target
at ensuring the smoothest transition and exit possible, having the first been After the 6™ round
of negotiations; Still no solution had been found™. Being certain that EU-UK commercial
relations will need to be delineated, and modified, and part of the legislation, mostly that which
arose from EU law, will require revision and amendments, the biggest challenge to arise from

Brexit concerning the UK’s very particular jurisdiction and enforcement framework still
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remains uncertain, as all EU law may be cast aside, requiring severe changes to the in-force

legislation.

THE OPTIONS

As for what the present paper is concerned, it is, as can be understood by reading through the
official Negotiating documents on Article 50 negotiations with the United Kingdom' is already
set that the UK will soon no longer be a party to the Brussels | Recast Regulation on jurisdiction
and the recognition and enforcement of judgments in civil and commercial matters (RECAST).
This departure from the Regulation will take place from the day the UK ceases to be Member
State of the European Union. What this means is, that from the 29'" of March 2019 on, the UK
no longer be a Member State of the EU, nor will it be a Contracting party to the RECAST
Regulation.. Then, another question arises: What does this mean for the future of EU law in
the field of civil justice cooperation? The UK government position is that the current regime,
or at least its effects, should be continued, by agreement with the EU27 where necessary, post-
Brexit. The same opinion is not shared by the EU, which has been consecutively declining any

negotiation on the matter"',

As for the effective solution, none is yet foreseen, but several are, for sure, being discussed.

First, and we will resort to a temporal rule"":

1. The UK could choose to adhere to EFTA, the European Free Trade Association
vill slaying along other four countries, Iceland, Liechtenstein, Norway and Switzerland
which would enable them to join in to the 2007 Lugano Convention™ that is, in several
aspects very similar to the Council Regulation (EC) No 44/2001 of 22 December 2000
on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters*. Such adhesion would result in an EEA Agreement (Agreement
on the European Economic Area) that would guarantee equal rights and demand equal
obligations. It would, as well require the respect for all the four freedoms set forth in

the Internal Market, from which UK is trying to evade*! Xt Xii
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2. The UK could, instead, adhere to The Hague Convention " of 30 June 2005 on Choice
of Court Agreements*V! Xl il _This Convention was entered into by the EU on behalf
of the Member States. Its scope is very restricted as deals exclusively with both
jurisdiction and enforcement related issues in those cases where the parties have
beforehand agreed on an exclusive jurisdiction clause that confers jurisdiction to the
courts of a Particular State. The Hague Convention is an open access Convention,
meaning that the UK can join in at any time, do they so wish, but it, unfortunately, does
not apply to all subject matter foreseen in the Brussels Recast Regulation.

3. Last, and least, possible output, the EU and the UK could decide to create a bilateral
agreement that might be the solution to the aforementioned problems. The creation of
a bilateral would undoubtedly provide for a legal framework that would regulate both
jurisdiction and cross-border enforcement of judgments. The acceptance of such an
agreement between the EU and one State would not be an unprecedented act as
Denmark opted-out, as can be read in Protocol 22X, from EU Justice and Home affair
at the time of the Amsterdam Treaty, in force in 1999. Unlike the UK, Denmark did not
have any possibility of opting into any Regulation in the area of civil justice. Denmark
has ever since tried to reach bilateral agreements with the EU on the application of
several civil justice measures. Such agreement could finally be achieved with the entry
into force of the Brussels | Regulation, as Denmark was a party to its predecessor, the
Brussels Convention dating back to 1968. Opting into the Brussels |1 Regulation,
Denmark was bound to accept the Regulation’s revisions, for instance, those now into
force by means of the Brussels | Recast as well as any future amendments to come.
Failure to comply with such requirement would result in the immediate termination of
the agreement. On the question if whether a similar agreement could, or nor, be
achieved between the UK and the EU, both possibilities remain open. On the one hand,
the winds seem to be in favor of such result, as the UK has been applying most EU civil
justice measures. It is important to remember that, the fact that the UK opted out of the
European Union, in total, and not of a specific Regulation, in particular, makes all the
difference, at it will no longer be a Member State. As for Denmark, regardless of its
position concerning civil justice matter, it is a Member State, while the post-Brexit
United Kingdom will be a third State. On the other hand, and unlike the UK, Denmark
has never tried to evade from the effects, in the Member States, of the Case Law of the
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Court of Justice of the European Union (CJEU), having always acknowledged its role,
not only in jurisdictional matter but in matter regarding the functioning of the bilateral
agreement. The same cannot be expected from the UK as, for many times, they have
mentioned their intention to be set free from the Case Law of the Court of Justice of the

European Union.

Choosing one of the first two options referred to above will enable the UK to put forward their
wish to stop conferring jurisdiction on the CJEU**. The same cannot be said regarding the third,
and last foreseen option, that we believe to be one of the primary goals, other than to limit the

free movement (entrance into the UK) of people.

THE OUTCOMES

All the three above presented scenarios are, at the moment, nothing but mere speculation. It is
more important, in the scope of the present project to actually address the solution that is more
likely to replace the RECAST Regulation in the absence other immediate completion of a
mutual agreement or bilateral treaty* on the enforcement of Court decisions arriving from a

Court of a Member State, which, in our opinion, presents itself to be the most likely setting.

Discussions have been held, in the UK regarding what is known as “Great Repeal Bill”, that,
in the words of Résimont “would repeal 1972 European Communities Acts and would convert
the body of existing EU law into British Internal law withdrawing the power of precedent to
the decisions of the CJEU, body to which they shall not be bond after the Brexit is final ™",
There is no technical impossibility in their will, and effective incorporation of the RECAST in
the national legislation of the UK, as their legislator can choose to adopt whichever laws, they
find convenient. The same can’t be said regarding that diploma’s effectiveness (when it would
come to the UK Courts) in all the other Member States. In fact, upon the decision of triggering
of Article 50 of the TFEU, the UK should have made sure they were fully aware of the
consequences that would arise. The UK will no longer be a Member State of the European
Union, meaning that, it will be exclusively up to the UK itself to recognize and enforce

decisions in the way they sole please. As for the behaviour of the Court of the remaining
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Member States, the UK will be looked at, as none but a Third State, and the Courts of the
Member States, following the into force legislation will have no other option but to apply the
jurisdiction rules contained in the Regulation, declining to enforce the judgments rendered in
the UK, in according to the rules and principles set forth by the lettering of the Regulation,
which is only applicable to the Member States. A partial solution would be to adopt Rome P
and 1™V Regulations into national law as those Regulations do not require reciprocity and have
erga omnes effect, not by the principles of EU Law, but Private International Law. This would
come to mean that Member State courts would apply, upon the exit of the UK, Rome | and |1
Regulations to cases with it connected to. It makes sense for the UK to do the same in order to
avoid forum shopping and the possibility of different national laws being applied to the same
set of facts. Copying the Rome | and Il Regulations would ensure continued uniformity in the

area of conflict of laws*™V.

Regarding the possibility of the application of the Brussels Convention of 1968/, and, even
though we know that this might not keep the UK aside for the Supremacy of the Court of
Justice, we believe this to be the most adequate choice as there are, several valid arguments
that can be used to defend the adoption of this diploma, and, in fact, if, as we point out as a
third option, a bilateral treaty does not come out of the negotiations between the EU and the
UK, and given the subject matter under question in the present works, we do believe that
Brussels Convention on jurisdiction and enforcement of judgments in civil and commercial
matters could once again become the legal document that would govern both jurisdiction and
enforcement of a Court decision.

As it can be read in Article 68 of the RECAST Regulation®™"" it is clearly stated that RECAST
“supersedes” the Brussels Convention of 1968. Besides, Article 71V of the same diploma
has come to state that it shall not affect any Conventions to which the Member States are part
of and which, in relation to particular matters, govern jurisdiction or the recognition or
enforcement of judgments. Both the Articles, 68 and 71, seem to have been written in full
accordance to enable a continued application of the Brussels Convention, in those cases where

it would be the only viable option.

Actually, it was surprising to ascertain that, the Brussels Convention, had never been formally
denunciated or abrogated by any of the Contracting States. The lack of such action is suddenly

easy to understand if we look at the fact that, this Convention, in particular, cannot be
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considered to be EU legislation which implies that, upon joining or leaving the EU, the option
to be part of such Convention is not dictated by rules of the European Union, resting on the
States to choose to be, or remain, a party to the Convention. The UK’s adhesion to the
convention dates back to 1978 and, unless they decide to sign-out of the Convention, the UK

shall become a Contracting State after the “final cut” from the EU takes place.*,

It has been said that the Brussels Convention was left to remains in force with the sole goal of
enabling Member States™ to make use of it when in their relations through the overseas
territories and colonies, and that the possibility that it is to be applied to/ made use by Third
States was never in the picture®™. Is this to be considered the correct interpretation, that Third
States cannot make use of the Brussels Convention, its post-Brexit resurgence would have to
be cast aside, as we already concluded that, the initial intention of that diploma, applying to all
Contracting States, was created having in mind that its main goal was to “implement the
provisions of Article 220 of that Treaty by virtue of which they undertook to secure the
simplification of formalities governing the reciprocal recognition and enforcement of
judgments of courts or tribunals™*", Regardless of the lettering of this previous Article, we
do not share the opinion that the Brussels Convention can’t be used by Third Countries,
meaning that: we don’t see any limitation for the UK, after leaving the EU, making use of such
diploma, specially based in the fact that, Brussels Convention™ still remains into force in the
UK at the moment, and there is no reason for it to cease to be. Given this, we believe it shall
apply for as long as it is kept into force. The problem does come forward when discussing the

collection of e-evidence and the questioning of witnesses by videoconference®*V.

Given that the UK will be taking a step backwards, at least in time, and comparing both
enforcement procedures as regulated in RECAST Regulation and Brussels Convention®™, one
might say that the functions aimed at with RECAST Regulation could still be partially be
guaranteed upon the continued application of the Brussels Convention. It is a fact that the
Convention, dating back to the year of 1978, is outdated and in need for several improvements,
but still not obsolete for matters regarding its link to those matters addressed and regulated in
the RECAST Regulation, significantly younger than the Convention, but still not, in any means,
flawless. Significant issues regarding the geographic scope of the older diploma may arise, as
it does not cover all the scope, of the same geographic nature, of the RECAST Regulation, as

many of the actual 26 Member States were not part of the EU upon the conclusion of the
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Convention, nor did they join in afterwards. On the other hand, having been created under the
same principles of the 1968 Brussels Convention, The RECAST Regulation contains in its

lettering, very similar rules as to those in the Convention.

As for the main differences that can be identified, we can look at the precision of the text, and
the lettering of the articles, that can cause interpretative problems due to lack of clarity, mostly
in the oldest diploma. Improvements have been taking place since 2001, as it can be read in
point 19 of the Preamble to the Council Regulation (EC) No 44/2001 of 22 December 2000 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters*V': ... Continuity between the Brussels Convention and this Regulation should be
ensured, and transitional provisions should be laid down to that end...” and having continued
in the RECAST Regulation.

At the moment, as can be read in the national report developed in the scope of the present
project, “A judgment is in principle enforceable without the need to seek permission.” With
some exceptions like, “For example, if the taking control of goods procedure is used, a writ
cannot be issued without the leave of the court if six years have elapsed since the judgment was
obtained.*" In addition, if an attachment of earnings order has been made in the County
Court, no competing method of enforcement may be used without the leave of the County
CourtXVii»xix 1t should also be pointed out that, “English law recognises and enforces
foreign judgments without a review of the merits of the judgment ™. If outside of the EU, it
applies the Administration of Justice Act (AJA) 1920 and Foreign Judgments (Reciprocal
Enforcement) Act (FJ(RE)A) 1933, that, unlike the RECAST Regulation, requires the
existence of a registration procedure, the exequatur, abolish in the last amendment to the
Regulation, aiming at speeding up the enforcement procedure, without requiring any formal
recognition act to come before.

As far as enforcement is concerned, it is essential to expose that, according to Position paper
on Judicial Cooperation in Civil and Commercial matters®'!, dated from 12 of June 2017, it was
agreed that “The relevant provisions of Union law applicable on the withdrawal date on
recognition and enforcement of judicial decisions should continue to govern all judicial
decisions given before the withdrawal date.”" And that the new solution, that is expected to

be found in a very near future, shall only apply to those proceedings that are to take place after
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the withdrawal. Under the Brussels Convention® a judgment rendered in another contracting
State can only be enforced if there is an order for enforcement issued by the enforcing State.
Such an enforcement order needs to be requested by any party that has the standing to do so.
A list of all courts that have jurisdiction in each of the Contracting States can be found in the
Convention itself in Section 2, on Enforcement, Articles 31 to 45. The procedure seeking
enforcement, being an ex parte procedure, is governed by the law of the State where
enforcement is sought. Just as the RECAST Regulation, the Brussels Convention also provides
for, in Articles 27 and 28, limited reasons for refusing recognition of a decision from a foreign

Court.

The procedure itself differs significantly, between the Convention and this new and improved
diploma that aims at regulating the same matters. Significant changes have been made over the
years that aim a simplifying the procedure, and the adoption of the old Convention comes as a
colossal step back in procedural matters, as the abolishing of the exequatur, came to speed the
whole procedure, simplifying the Court’s, and Judge’s, work, having provided for an
immediate enforceability of those judgement coming from the Courts of the Member States,
increasing trust in the judiciary, and cooperation between the different Courts of the different
Member States, without the need for intermediate proceedings in the enforcing State. The
Protocol of 3 June 1971, annexed to the Brussels Convention, sets on the Court of Justice of
the (former) European Community, now CJEU, the power and obligation of interpreting the
Brussels Convention, itself. Ergo, the Brussels Convention comes to offers the same

possibilities as the RECAST Regulation in regards to consistent interpretation.

CONCLUSIONS

There is massive and understandable speculation on the effective — and practical -
consequences of Brexit, even if it will ever happen. As far as Brussels | Recast Regulation's
functions, the question that lingers is: Will the effectiveness of the Regulation remain fulfilled
after Brexit? Now, as the previous tentative agreements have failed, it does not look that there

will be so.
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Nonetheless, default of such an alternative, the likeliest outcome seems to be an adoption of
the Brussels Convention which could safeguard both parties based in the UK and those in the
one of the Member States. The three options put forward in the beginning prove themselves to
be of very low probability of succeeding, even though the solution would reside, of course, in
the creation of a bilateral agreement, that, at the moment, does not seem very likely to happen.
We, therefore, are of the opinion that the Brussels Convention would still be a possible,
although not satisfactory, solution: there are several limitations to its application, mostly of
geographic nature and legal solutions provided thereof.

The odds are entirely in favor of the choice of this diploma to “solve the issue” which will
result in a step backwards, as the UK, and its relation in judicial ( commercial and civil) we
will have been moving several years backwards, as the improvements that have been made to
the text of the Brussels Convention throughout the years would be as they had never existed,
not granting the UK the same rights and guarantees, as were granted in the pre- Brexit set,

when the UK was a full Member State of the European Union.

The fact is that if Brexit actually takes place, it will leave a large gap in the area of civil justice
and judicial cooperation. This will be the consequence of the non-applicability of EU
Regulations covering this matter. Such a step back will have impact on individuals as well as
companies that need to engage in cross-border litigation. The current regime cannot, in its
entirety, be maintained unilaterally via a Great Repeal Bill, as the Brussels | Recast and Il bis
Regulations require reciprocity. This means that even if the UK would continue to enforce
Member State judgments without any formalities, EU Member States would not be obliged to

do the same.
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