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ABSTRACT

The participation of member states of the organization for the harmonization of business law
in Africa (OHADA) in investment arbitration, although promoted in the recent reform of the
OHADA uniform act on arbitration, is heavily limited by state immunity. The latter, considered
as a natural law for states, does not allow the effective participation of OHADA member states
in investor-state arbitration. However, in this type of Arbitration, which is considered to be a
mixed arbitration, the principle of autonomy requires the parties to be bound by their
agreement. OHADA law does not specify the fate of State immunity when a State consents to
investment arbitration. With a view to taking into account both the public and private interests
of the parties to investment arbitration, it is proposed that there should be a limitation of State

immunity for a better participation of OHADA member States in investor-state arbitration.
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INTRODUCTION

Is it possible to link investment arbitration and state immunity? It is not easy to answer
affirmatively regarding the growing concern to involve host states in this type of Arbitration
on the one hand, and the even stronger attachment of states to their sovereignty on the other.
However, contrary to all expectations, OHADA! law seems to affirm a possible conciliation,
since for more than a decade it actively promotes the recourse of its member states to

arbitration, while recognizing their immunities'.

By the Uniform Act of 23 November 2017 on arbitration law, a new form of arbitration is
established in OHADA law'". This arbitration, known as investment arbitration, is designed to
settle investment disputes in the OHADA zone". Investment arbitration can be defined as a
binding procedure to resolve disputes between foreign investors and host States. The former
Uniform Act on arbitration law made no mention of investment arbitration”. It simply stated
that it shall apply to any arbitration when the seat of the arbitral tribunal is in one of the member
States"'. However, the ability of OHADA arbitration to resolve investment disputes could be
questioned, as OHADA law is not properly speaking an investment law"". This is undoubtedly
the reason why it does not provide any definition of investment“!". We must refer either to the
national laws of the member states or to international legal instruments in order to try to
understand what investment is. Unfortunately, even so far, it would be difficult to find a
satisfactory definition™. Nevertheless, it may be noted that investment would consist of an
economic operation carried out in the territory of a host country, consisting of a capital
contribution or a service contribution, carried out over a period of time, involving the taking of
a share in the risks incurred*. With regard to arbitration, it should be noted that the OHADA
uniform act on arbitration law also provides no definition. Arbitration could nevertheless be
considered as an amicable mechanism for the resolution of disputes outside the courts by which
a person known as an arbitrator renders a binding decision on the parties. However, under
OHADA law, any natural or legal person may resort to arbitration with respect to any rights

that may be freely disposed of*'",

In investment arbitration, the consent of the parties is very often dissociated in the sense that
most investment disputes increasingly focus less on the non-performance or improper

performance of a contract, but rather on the non-performance of an obligation assumed by the
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host state to an investor under a national law or investment treaty. Similarly, every investment
operation does not necessarily result in the conclusion of a state contract, since the realization
of an investment can be carried out by recourse to unilateral procedures, such as a prior
declaration or authorization, without having a direct contract between the state and the foreign
investor", With these remarks, article 3 of the new OHADA uniform Arbitration Act states
that “arbitration may be based on an arbitration agreement or on an investment instrument or

on a bilateral or multilateral investment treaty*V”.

This study explores the place of state immunity in investment arbitration according to the
revised uniform act of OHADA arbitration law of 2017, and it suggests that OHADA Law
should more strictly regulate state immunity for a better participation of States to investment
arbitration. Such a position may seem surprising insofar as state immunities originate from
natural law*¥', and therefore cannot be withdrawn. This is probably why the United Nations
Convention on Jurisdictional Immunities of States and Their Property is not yet in force.
However, it may be pointed out that, the special feature of investment arbitration is that it
involves both private and public interests. It would then be inappropriate to sacrifice some
interests at the expense of others. The search for a fair balance is a natural necessity. Therefore,
after analysing in part | the maintain of state immunity as a hurdle to OHADA member states
participation in investment arbitration, part Il will be based on the limitation of state immunity

to a better participation of OHADA member states in investor-state arbitration.

THE MAINTAIN OF STATE IMMUNITY AS A HURDLE TO OHADA
MEMBER STATES PARTICIPATION TO INVESTOR-STATE
ARBITRATION

One of the conditions for the effectiveness of arbitration is the equality of the parties*!!. This
is the fundamental reason for the institutionalization of this form of justice*''. From the
moment this equality is broken, the achievement of arbitration becomes doubtful. State
immunity appears to be the fundamental cause. While it is true that OHADA law allows any
person to have recourse to arbitration, it should be noted that such a possibility only provides
for equal access to arbitral justiceX™. Indeed, the immunity enjoyed by states can be seen as a

real obstacle to investor-state arbitration. This can be observed at two different levels: on the
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one hand, the typology of State immunity (A), and on the other hand, the effects of state
immunity (B).

A- The types of state immunity obstructing investor-State arbitration in OHADA

Law

There are several types of immunity granted to States**. State immunity is closely related to
but distinct from diplomatic immunity and the immunity of heads of States as well as the
immunity of international organizations. However, in the context of investment arbitration, two
types of state immunity can fundamentally determine the outcome of the arbitration

proceedings. First, immunity from jurisdiction (1), and second, immunity from execution (2).

1- Immunity from jurisdiction

OHADA law is silent on the legal regime of jurisdictional immunities®!. This silence does not
mean that OHADA law ignores the existence of jurisdictional immunity. On the contrary, by
recognizing the sovereignty of each member state, OHADA affirms its position with regard to
the maintenance of immunity from jurisdiction. Thus, OHADA law does not indicate to what
extent the host state's immunity from jurisdiction should be limited. The participation of the
state in investment arbitration as provided for in the new uniform act on arbitration law shall
be without prejudice to the immunity from jurisdiction of the host state®'". This Uniform Act
does not mention that the consent of the state to arbitration constitutes a waiver of its immunity
from jurisdiction. It simply provides that investment arbitration may be based on an investment
contract, a national law or an investment treaty, and that the state may have recourse to it. A

state could thus take advantage of this shortcoming in order to avoid investment arbitration".

In many cases, states have used their immunity to defeat jurisdictions that are not part of their
legal order™". The most illustrative case arises from international arbitration insofar as states,
after having consented to arbitration through, inter alia, an arbitration agreement, refused to

participate in the arbitral proceedings on the ground that they enjoyed state immunity*.

2- Immunity from execution

According to article 30 (1) of the Uniform Act organizing simplified recovery procedures and
enforcement measures, “compulsory execution and protective measures shall not apply to

persons who enjoy immunity from execution”. Immunity from execution prescribed by this
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provision prohibits any coercive measure aimed at removing an asset from the patrimony of
certain persons. Beneficiaries of this privilege are legal persons governed by Public Law and

public undertakings™V',

Avrticle 30 of the Uniform Act organizing simplified recovery procedures and enforcement
measures although providing that compulsory execution and precautionary measures shall not
apply to persons who enjoy immunity from execution also recognizes, however, that any debt
which is certain, due and owed by state corporations or firms, regardless of their legal form
and mission, shall give rise to a set-off against debts which are also certain, due and owed them,
subject to an agreement of reciprocity. The debts of the state corporations and firms referred
above may only be considered certain where they arise from either from an acknowledgment
by the said corporations and firms of the debts or from a writ which is enforceable within the

territory of the State where the corporations and firms are locatedV",

According to the common Court of justice and arbitration (CCJA), the set-off of debts is a
temperament to the immunity from execution. Indeed, in the CCJA, decision n ° 103/2018, 26
April 2018, there is a change of case law on the issue of immunity from execution of Public
Undertakings. It is recalled that the contested case-law by which the High Court of the
community held, pursuant to article 30 of the Uniform Act, that a public undertaking enjoys
immunity from enforcement even if it is constituted as a legal person governed by private

|anxvi i

The legal literature has been quick to criticize this case law, pointing out that the inability of
investors to force public companies to pay their debts must be a factor in the reluctance of
investors to locate in the OHADA zone. It was in this sense that the OHADA legislature was
asked to rewrite article 30 of the Uniform Act, which clearly confuses the concepts of Public
Undertakings and public establishments. Thus, according to Professor SAWADOGO, only the

latter should benefit from immunity from execution™.

Despite criticism, the High Court had remained faithful to its case law. It had thus held that,
pursuant to article 30 of the AUPSRVE, public undertakings in whatever form and for whatever
purpose are not subject to compulsory execution or protective measures™. Companies wholly
owned by the state, as well as mixed-economy companies, all of which are incorporated as

commercial companies, were also designated as state-owned enterprises by the CCJA, which
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granted them immunity from execution. The High Court had even held that the public
undertaking constituted as a commercial company should be granted immunity from execution

even if national law made it subject to private law*!,

Besides, the CCJA abandoned this rigid position in its decision No. 103/2018 of 26 April 2018.
In that case, it pointed out that a public undertaking could not enjoy immunity from execution
if it was a mixed economy and was constituted as a legal person governed by private law. A
distinction should therefore now be made between public undertakings governed by private
law and public undertakings governed by public law, the latter benefiting from immunity from
execution™ 1, As for public undertakings governed by private law, they will now be subject to
the enforcement procedures, even if one may hesitate as to the regime applicable to those whose

capital is wholly owned by the state and its dismemberment*>ii.

B- The Effects of state immunity in OHADA Investment Arbitration Law

The maintenance of state immunity in OHADA law can produce many effects in investor-state
arbitration. These effects can be grouped into positive effect on the one hand (1) and negative
effect on the other (2).

1- The positive effect

The immunity enjoyed by OHADA member states in investment arbitration is undoubtedly
positive® V. In general, the immunity guarantees the legal protection of the host State of
foreign investments®*V. The explanation comes from the fact that the latter is not involved in
investment arbitration as the partner of the foreign investor but as the host State®*V', This latter
cannot be treated as a mere private individual resorting to international arbitration™1, If we
had to think otherwise, there would undoubtedly be situations in which the host state of foreign
investment would be subject to legal rules resulting from private law, whereas it would have
acted in its capacity as a sovereign based on its prerogatives as a public authority. It is
understandable why disputes between the host state and the foreign investor were initially

resolved through diplomatic mechanisms**Vii,

In our humble opinion, investment arbitration does not challenge this traditional mechanism of
resolving investment disputes. On the contrary, investment arbitration is part of this mechanism
as a prerequisite. It is true that recourse to diplomatic resolution of the investment dispute is

not conditioned by recourse to investment arbitration. These two modes of dispute resolution
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may be distinct. However, the technique of investment treaties teaches that recourse to
diplomatic mechanisms in the litigation of foreign private investments is possible when the

host state does not respect the commitments entered into in investment contracts®*,

Thus, in investment arbitration, States are in a privileged position vis-a-vis foreign investor.
Under OHADA law, immunity from jurisdiction protects the state from the vagaries of
investment arbitration. Also, immunity from execution protects against the seizure of property
not related to foreign investment. However, these safeguards appear to be excessive and may

contain negative points.

2- The negative effect

Basically, arbitration is only effective if the parties who have given their consent can participate
and the resulting arbitral awards can be carried out without difficulty*'. This can easily be
explained in the sense that arbitration is an amicable procedure which would require the parties,
in the interests of good cooperation, to make every effort for the speedy resolution of their
dispute. Unfortunately, this is not always the case. State immunity is a real obstacle to
investment arbitration. While protecting the beneficiary party, state immunity is not favourable

to investment arbitration*"’.

Thus, the maintenance of State immunity in investment arbitration under OHADA law poses
enormous risks to the resolution of investment disputes. It is in this sense that the arbitration
procedure could be frozen as soon as the arbitral proceedings are opened by means of immunity
from jurisdiction. Even if this procedure were to continue, it could end at any time. Also, no
measure of forced execution could be taken against a state enjoying immunity from execution.
The only avenue open is the good faith of that state in the enforcement of the arbitral award'".
The compensation mechanism established under OHADA law does not appear to be effective
in every respect. An investor might be awarded compensation through an arbitration award,

but still remain unpaid ™.

In view of the above, it is clear that the recently instituted OHADA investment arbitration
appears to be a haphazard arbitration procedure. State immunity makes uncertain not only the
arbitral proceedings, but also the effectiveness of arbitral awards. It would be desirable that

measures to relax or even eliminate state immunity be enshrined in OHADA law so that
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investment arbitration could effectively be given a prominent place among the means of

resolving foreign investment disputes in the OHADA zone.

THE LIMITATION OF STATE IMMUNITY AS A MEANS FOR OHADA
STATE MEMBERS TO PARTICIPATE IN INVESTOR-STATE
ARBITRATION

As noted above, state immunity is an obstacle to the participation of OHADA member States
in investment arbitration. Although protecting states because of their sovereignty, state
immunity considerably weakens investment arbitration. Solutions are urgently needed to allow
greater participation of OHADA member States in investment arbitration. While waiting for
the OHADA legislator to take a position, it is not imprudent to start thinking about some
possible solutions (B) whose justifications are drawn from the fundamental elements of

Avrbitration in general (A).

A- The justifications to the limitation of state immunity in OHADA investment

arbitration law

Two rules can serve as justifications for the relativity of state immunity in investment
arbitration under OHADA law. This is, on the one hand, the pacta sunt servanda Rule (1) and,

on the other, the legal autonomy of the arbitration agreement (2).

1- The Pacta sunt servanda rule

The pacta sunt servanda rule refers to the idea that, in a convention, the parties are bound to
respect the " given word ", that is, to respect their commitment*'"V. In domestic law, the pacta
sunt servanda rule is mainly the result of certain provisions of the Civil code applicable in
Cameroon, in particular article 1134, which provides that conventions legally formed shall be
considered as contracting parties’ law. This means that contracting parties must respect their
contract as they obey the law. The contract would thus have the force of law, with the only
difference that it is binding only on the contracting parties*".

In public international law, the pacta sunt servanda rule had long had a customary status before
being legally enshrined in the Vienna convention of 23 May 1969 on the law of treaties, which
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stipulates in article 26 that " every treaty in force is binding upon the parties to it and must be
performed by them in good faith”. International trade law is also based on the pacta sunt
servanda rule, which is considered as a fundamental principle of legal certainty in international
trade. This principle requires that the international contract be protected from legal rules
derived from state laws and producing its annihilation not justified by the protection of superior

interestsVi,

The binding force of the arbitration agreementV'! and the primacy of the arbitrator are clearly
deduced from the reading of the OHADA arbitration legislation. As an agreement, the
arbitration agreement still applies the principles of contract, including the principle of privity
of contract. In the doctrine of privity of contract, an agreement is only binding and have legal
effect only to the parties, the agreement in principle, cannot provide profit or loss to a third

party*™ The obligatory nature of the arbitration agreement derives from the parties’ willX'X.

Under the principle of binding agreements, the parties have an obligation to refer to arbitrators
the disputes defined in the arbitration agreement. Where a dispute, pending before an arbitral
tribunal in accordance with an arbitration agreement, is submitted to a national court, the latter
shall, upon the request of one of the parties, decline its jurisdiction. Where the dispute has not
yet been referred to an arbitral tribunal, the national court shall nonetheless decline jurisdiction

unless the arbitration agreement is manifestly null and void.

In that sense, the Supreme Court of Cote d’Ivoire had held that the Court of Appeal, which
retained its jurisdiction, was in breach of the law, whereas the parties had agreed, " to submit
any dispute or dispute arising from the application or interpretation of this convention to

arbitration in accordance with the rules of the International Chamber of Commerce "'.

If one of the parties were to challenge the arbitrator's powers on the basis of the invalidity of
the arbitration agreement, it would be up to the arbitrator to decide the issue. The arbitral
tribunal shall rule on its own jurisdiction, including any objections with respect to the existence
or validity of the arbitration agreement. The “Kompetenz-Kompetenz” principle' aims at giving
arbitrators the possibility to examine and decide in the first instance on any objection to their
jurisdiction. An objection that the arbitral tribunal lacks jurisdiction shall be raised before the
submission of the statement of defence except the facts on which it is based were revealed

subsequently'’,
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2- The legal autonomy of the arbitration agreement

Historically, it was held that an arbitration agreement contained in a contract was accessory to
the main contract and that the invalidity of the contract also entailed the invalidity of the

arbitration agreement',

The validity of the arbitration agreement is assessed according to a certain number of rules.
Where the arbitration agreement is of an internal nature, the rules which determine its validity
may only be those of the law from which the arbitration agreement derives its binding force.
Where the arbitration agreement has an international character, legal autonomy means, in
contemporary arbitration law practice, the exclusion of the adversarial technique from the
connection designating a state law for assessing the validity of the arbitration agreement". This
legal autonomy is expressly affirmed by OHADA arbitration law, since it is provided that “The
arbitration agreement shall be independent of the main contract. Its validity shall not be affected
by the nullity of the contract, and it shall be interpreted in accordance with the common

intention of the parties, without necessarily referring to national law”".

B- Possible measures to reduce State immunity in OHADA investment arbitration

law

For a better participation of OHADA member states in investment arbitration, it would be
desirable to considerably limit state immunity through waiver (1). The exclusion of such
immunity from investment arbitration could also be a possible solution (2).

1- The waiver of state immunity in investment arbitration

OHADA law has not provided for the waiver of State immunity in its arbitration system and
more specifically in investment arbitration. It only states in Article 10 paragraph 1 of the
arbitration rules of the CCJA of 2017 that “when the parties have agreed to have recourse to
the arbitration of the court, they thereby submit themselves to the provisions of Title IV of the
treaty, to these rules, to the rules of Procedure of the court, to their annexes and to the scale of
costs of the arbitration, in their version in force on the date of the commencement of the
arbitration procedure indicated in article 5 of these rules”. Paragraph (2) of this article states
that " if one of the parties refuses or refrains from participating in the arbitration, the arbitration

shall take place notwithstanding such refusal or abstention ". Therefore, it can be inferred that
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recourse by the parties to investment arbitration in the OHADA space does not constitute a
waiver of their immunity. Such a breach of OHADA law is highly regrettable in view of the

expansion of this type of Arbitration in the international legal order.

It is long accepted that arbitrators derive their power from the arbitration agreement.
Avrbitration is an entirely private dispute settlement mechanism, and therefore there is nothing
to be immune from™. Consent to arbitration constitutes an irrevocable waiver of immunity

from jurisdiction.

Article 2 (3) of the United Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York, 10 June 1958) provides that: “ The court of a Contracting State,
when seized of an action in a matter in respect of which the parties have made an agreement
within the meaning of this article, shall, at the request of one of the parties, refer the parties to
arbitration, unless it finds that the said agreement is null and void, inoperative or incapable of
being performed”. According to this rule, where the parties to an investment contract agree
through an arbitration agreement or a compromise to resort to arbitration as a means of settling
any dispute that may arise between them, the arbitrator has jurisdiction and his jurisdiction
automatically leads to the divestment of state jurisdiction. The same applies in the context of
unilateral arbitration insofar as the consent of the host country pre-constituted in a treaty

constitutes a waiver of remedies provided for by its domestic legal order'".

Under NAFTA, for example, article 1121 (1) (b) requires investors and companies covered by
Chapter 11 of this treaty to renounce domestic remedies. This provision permits action under
Chapter 11 only if: “... The investor and, where the claim is for loss or damage to an interest in
an enterprise of another Party that is a juridical person that the investor owns or controls directly
or indirectly, the enterprise, waive their right to initiate or continue before any administrative
tribunal or court under the law of any Party, or other dispute settlement procedures, any
proceedings with respect to the measure of the disputing Party that is alleged to be a breach
referred to in Article 1116, except for proceedings for injunctive, declaratory or other
extraordinary relief, not involving the payment of damages, before an administrative tribunal
or court under the law of the disputing Party.” In ICSID arbitration specifically, the state does
not, in principle, act as a trading partner. It acts as the host of foreign investments, whether
through the conclusion of an arbitration agreement, a TBI or through the adoption of a general

offer of Arbitration in an investment code, the host State waives its immunity from jurisdiction
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also in respect of its act’s jure imperii. Where the complaining investor is not bound to the
respondent State by means other than the legal and regulatory framework established by that
state, acts which have been adopted in the exercise of its powers of Public Authority. The
Washington convention establishing the ICSID, affirm the principle of exclusive jurisdiction
of its courts in article 26, first sentence, which provides that: “Consent of the parties to
arbitration under this Convention shall, unless otherwise stated, be deemed consent to such
arbitration to the exclusion of any other remedy™!".” However, the same article adds that: “A
Contracting State may require the exhaustion of local administrative or judicial remedies as a
condition of its consent to arbitration under this Convention.” However, immunity from

execution is not considered implicitly waived through an arbitration clause'™.

2- The exclusion of state immunity in investment arbitration

State immunity is not a requirement of investment arbitration™. On the contrary, as noted above,
it constitutes an enormous obstacle to the participation of states in investment arbitration.
Waiving it, is not sufficient in this type of Arbitration. Unlike International Commercial
Avrbitration, which barely links a State with a private foreign person, investment arbitration is
marked by the constant presence of the host state of investments'™. It is desirable for OHADA
Legislature to proceed with the eviction of State immunity in the context of investment

arbitration.

Such an operation would not be easy in the sense that OHADA States members did not cede
their full sovereignty upon ratification of the founding Treaty of the community™. Many
matters remain subject to the domestic law of each member State. This is the case of the
condition and capacity of individuals. The Uniform Act on general commercial law contains a
whole chapter devoted to the concept of capacity as a condition for carrying on a commercial
activity. But this Uniform Act does not determine this ability. Reference should be made to the

domestic law of each State party.

However, the maintenance of the sovereignty of OHADA States party cannot, in our view,
justify the maintenance of State immunity in investment arbitration. It is well known that
investment arbitration was instituted to prevent foreign private investors from being subjected
not only to the vagaries of state courts, but also to the vagaries of international Commercial
Arbitration. This may be why transparency and Publicity are fundamental elements of
investment arbitration™™. Unfortunately, OHADA law continues to emphasize confidentiality
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known in commercial arbitration™". Thus, it is readily apparent that the maintenance of State
immunity in OHADA investment arbitration law results from the fact that there is no real
separation between investment arbitration and commercial arbitration. Therefore, these two

types of Arbitration are quite distinct and should not be confused™”.

In order to effectively avoid state immunity in investment arbitration, it would be preferable
for the OHADA legislator to make a clear distinction between investment arbitration and
commercial arbitration. Therefore, the fundamental principles of investment arbitration need
to be taken into account. Finally, the vagaries of sovereignty cannot constitute an absolute
obstacle since it is admitted in international commercial arbitration that the State party may
renounce its state immunity on a case-by-case basis. This is the case, in particular, of the
distinction made regarding the use of the state's property in relation to its immunity from
execution. Thus, goods assigned to a public service or acts of public services (act jure imperii)
are covered by immunity, and goods assigned to an economic or commercial activity or acts of

management (act jure gestionis) are not*V!,

CONCLUSION

The participation of OHADA member states in investment arbitration is not facilitated by the
maintenance of State immunity. Despite the ever-increasing innovations in OHADA law to
encourage states to resort to arbitration, it is difficult to say that this objective is ready to be
achieved. Much remains to be done in the area of State immunity. In the current state of
OHADA law, it is not certain that investment arbitration will be as successful as international
Commercial Arbitration. While it is true that states cannot really be deprived of their immunity,
it is almost certain that those immunity can be restricted. Therefore, it would not be risky for
OHADA law to follow the same approach by significantly reducing the immunity of its States
party in investment arbitration in order to achieve its own objective of attracting foreign
investment. The OHADA arbitration law reform of 2017 was unfortunately a missed
opportunity to limit state immunity in investment arbitration. In any case, in view of the
competition that will certainly be faced by the OHADA investment arbitration with other

investment arbitration bodies, notably the ICSID arbitration, it seems necessary to start
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thinking about revising the reform of OHADA uniform act on arbitration law for a better

participation its member States.
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