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ABSTRACT

This article examines access to the House of Federation and its procedural requirements in
seeking for constitutional remedies for the violation of constitutional rights in Ethiopia. Its
emphasis is thus, firstly to examine the roles of House of Federation in the protection of
constitutional rights. After outlining the roles of house of federation in the protection of
constitutional rights, article will proceed to examine the procedural requirements to access the
House of Federation in seeking for constitutional remedies for the violation of constitutional
rights. Finally, the article scrutinizes available constitutional remedies for the violations of
constitutional rights. Thus, the study is limited in its scope to the analysis of the roles of the
House Federation in constitutional rights protection in general and access to the House
Federation with its procedural requirements in seeking for constitutional remedies in
particular. Methodologically, the paper employed desk-based research method. In doing so, it
analyzes available literatures, constitutional provisions, Council of Constitutional Inquiry
Establishment Proclamation, and proclamation enacted to consolidate the roles of House of
Federation and other relevant legislations as the case may be and thus, it does not make case-

based analysis.
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INTRODUCTION

The very emphasis given to constitutional rights in the contemporary legal development of
Ethiopia is vehemently recognized in the preamble of the constitution, which states the full
respect of individual and people’s fundamental freedoms and rights as foundation for building
a political community founded on the rule of law and capable of ensuring a lasting peace
guaranteeing a democratic order. Accordingly, the FDRE Constitution devoted one third of its
total provisions dealing with human rights and fundamental freedoms under human rights and
democratic rights catalogues.' The Constitution also imposes the responsibility and duty to the
respect and enforce the fundamental rights and freedoms on the federal and state legislative,
executive and judicial bodies at all levels."

Structurally, federal legislative is bicameral that constitute House of People Representative and
House of federation. Being among the organs of the federal government in general and
legislative organ in particular on one hand and the guardian of the constitution on the other
hand, House of Federation is also duty bound to protect and respect constitutional rights of the
citizens in discharging its constitutional responsibilities and functions. This being the case,
there is no scholarly works examining the exact constitutional duty of the House of Federation
in the protection of constitutional rights in general and constitutional remedies in particular.'
Accordingly, this study is new in its nature since it attempts to uncover issues that received

little attention in Ethiopian legal development.

The paper has three interrelated objectives. These are, firstly, examining constitutional role the
House of Federation in protecting constitutional rights in Ethiopia. Secondly, it examines
procedural requirements in accessing the House of Federation in seeking constitutional
remedies. Finally, the paper attempts to assess constitutional remedies for constitutional rights
violation in Ethiopia. Having these objectives in mind, the paper consists of four sections.
Section one makes an overview of normative frameworks for human rights protection in
Ethiopia. Section two presents the roles of the House of Federation in constitutional rights
protection. Access to House Federation and its procedural requirements in seeking for
constitutional remedies for constitutional rights violation will be discussed under section three.

Finally, the paper comes to an end with conclusion under section four.
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OVERVIEWING A NORMATIVE FRAMEWORK FOR THE
PROTECTION OF CONSTITUTIONAL RIGHTS IN ETHIOPIA

Fundamental Rights and Freedoms

Under FDRE Constitution, the very significance of human rights is clearly recognized in the
preamble of the constitution, which states the full respect of individual and people’s
fundamental freedoms and rights as foundation for building a political community founded on
the rule of law and capable of ensuring a lasting peace guaranteeing a democratic order." It,
following international human rights model, recognizes and guarantees a comprehensive list of
human rights.” It recognizes a fairly broad catalogue of human rights."" In its chapter three, it
offers a long list of rights that are divided into two categories, namely that of ‘Human Rights’
and ‘Democratic Rights’""" and this list ranges from the most classic rights(e.g. life, liberty,
property) to the most recent ones (e.g. Self-determination and environment rights)."" It robustly
enshrines several civil and political rights, most of which are the carbon copies of the provisions
of the UDHR. In this regard, about one-third of its provisions cover matters related to human
rights.” It further elevates the horizon of human rights through reference to international human
rights instruments as thresholds for the interpretation of its human rights provisions.”
Ethiopia, being party to international community, has ratified various international human
rights instruments.X" In this regard, among African countries, Ethiopia is notable for having
signed numerous major international treaties on human rights and for having expressly made
such treaties part of its domestic law.X"" The Constitution takes all these international human
rights agreements ratified by Ethiopia to be an integral part of the law of the land, which give
assurance for Ethiopian peoples to exercise the rights provided under international human
rights treaties adopted by Ethiopia.X" Moreover, the constitution imposes the responsibility and
duty to respect and enforce the provision of human rights chapter on all federal and state
legislative, executive, and judicial organs at all level.® It should also be noted that the
fundamental rights and freedoms provisions are placed before those regulating the organization
of the state and this appears to suggest privileged position given, at least theoretically, to the
people-the beneficiaries of rights and freedoms.®" It is true that human rights are at the center
of the current Ethiopian laws, policies, and programs.*" More importantly, the cumulative

effect of the five fundamental principles of constitution is that they create a hospitable
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environment for a better protection of human rights in Ethiopia.*' Such recognition is of
immense significance in setting the standards and laying down the foundation for the growth
of a vibrant human rights culture ™ Thus, the constitutional bill of rights provides the
fundamental legal framework for the protection of human rights in Ethiopia.** This shows
explicit commitment of the government to ensure protection of constitutional rights. However,
the issue of implementation of human rights is subject to different criticisms by different
authorities. ™ However, since the coming to power of new Prime Minister Dr. Abiy Ahmed,
there are various measures being taking so as to assure and guarantee constitutional rights of
citizens. !

Interesting point in relation to human rights in Ethiopia is that, contrary to traditional
classification of rights,™"" the constitution classify the fundamental rights and freedoms into
human rights (Article 14-28)*" and democratic rights (Article 29-44)*, without identifying
the practical consequence of such distinction. One may ask the practical implications of this
classification. From practical point of view, it seems that there is no a formula into the
classification since there is no hierarchical difference as to the practical protection between the
two categories of rights. Hence, compartmentalization of rights as human rights on the one
hand and democratic rights on the other is not watertight.*¥' However, at theoretical level,
article 10 of the Constitution gives us the impression that human rights are those that emanate
from the nature of mankind, and democratic rights as those inherent in democracies.™"" It is
further explained that “human rights in FDRE Constitution are entitlements bestowed on us by
virtue of being human, democratic rights are rights we claim only as a consequences of our
being members of a political community.” V!l Furthermore, human rights are to be accorded a
relatively more robust protection as ‘inviolable and inalienable’ rights as compared with
democratic rights which are just to be ‘respected’ . It can also be contended that the gist of
classifying fundamental rights and freedoms into human and democratic rights is that while
human rights are applicable to all human being, democratic right are applicable only to the
nationals. But, the assumption that all rights under democratic rights heading are citizen-
specific is unfounded and erroneous.” The ways many rights under democratic rights heading
are framed help us nothing to reach at the conclusion that the enjoyment all democratic rights
are limited to Ethiopian national.® It is true that all human rights are equally vital for a
complete and meaningful human life and the Ethiopian constitution in this regard does not

imply any hierarchy among its bill of rights.** Moreover, limiting the application of rights to
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citizens will be inconsistent with international human rights instruments adopted by
Ethiopia,

The constitution has also come up innovative right which is the most controversial right in the
history of the country. This is the right to self-determination up to and including secession of
‘nations, nationalities and people’ up on whom sovereignty resides.**V It is the only exception
in Africa that ambitiously recognizes the right to succession as an extension of right to self-
determination.¥ Some authors assert that this right is the most ‘controversial issues in public

discourse in Ethiopia and its Diaspora communities today’. V!

Institutional framework

The constitutional commitments to human rights are, however, nothing but ‘printed futility’
unless enforced through institutions established for that purpose, particularly those empowered
to interpret the Constitution. V" There shall be the appropriate institutional framework so as
to implement the human rights laws of the country. Thus, this sub-section is devoted of
highlighting the major institutional frameworks for the protection of human rights in the
system. Since all institutions are not equally involved in the adjudication of issues involving
human rights, we shall not discuss all institutional frameworks and hence, the discussion is

confined to the so called primary and secondary institutions.

e Primary institutions
Article 13 (1) of FDRE Constitution provides that, “all Federal and State legislative, executive
and judicial organs at all levels shall have the responsibility and duty to respect and enforce the
provisions of this Chapter (chapter three)”. This article identifies the role of the so-called
primary institutions that responsible for the protection, promotion, and enforcement of human
rights in Ethiopia. These are: - the legislature (both the House of Peoples’ Representatives
[HPR] and the House of Federation [HoF]), the executive and the judiciary. Thus, one can note
that the primary institutions that are custodians of the human rights norms in Ethiopia are the
mainstream institutions in charge of rights administration. vl The consequence of this is that
any attempt at strengthening the institutional framework for the better protection of human

rights must start with strengthening these mainstream institutions.
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e Legislative Organ

This is the highest organ of the government entrusted to represent and speak on behalf of the
people being a mirror reflection to whom it represents.X! In fact, the legislature is of bicameral
that constitutes House of People Representative's (HPR), the lower house representing the
whole people in the federation and endowed with the highest legal legislative power and House
of Federation (HoF) which represents the nation, nationalities and peoples with the power of
constitutional interpretation and adjudications constitutional dispute." Although the FDRE
Constitution establishes two of house parliaments, the Ethiopian parliament is not bicameral in
the strict sense of the term X" The highest legislative authority is vested in the house of peoples’
representatives which is comparable to the first or lower chamber of legislature, normally
serving the interest of the people in the federation as whole. X" This organ of the government
has power of checking and supervising the executive whether it is abiding by constitution in its
deed (Art 55(17))."V It basically stands a head to represent the people, and strives to maintain
the human rights implementation in conformity with the law of the land. Furthermore, it
represents the people at grassroots level; it remains responsible to establish the executive
having got majority seat in the parliament (Art 56).X Thus, the duty of the legislature is to
enact laws that ensure the better protection of the rights or to amend laws that violate these

rights to be consistent with the constitutionally guaranteed human rights. <!

e Executive Organ

This organ is primarily there to execute the mandates of law implementation or enforcement. V'
The council of minister along with prime minister vested with the highest executive
authority. V' It ensures the implementation of laws and decisions adopted by the house of
peoples’ representatives. X! It shall also ensure the observance of law and order." It is vested
with the power to declare state of emergency subject to approval by house of people
representatives." It shall also submit draft laws to HoPR on any matter falling within its
jurisdiction including draft laws on the declaration of law of war."" It shall also carry out other
responsibility entrusted to it by the HoPR and Prime minister."" It has, above all, the power to
enact regulation pursuant to power vested in it by HoPR."

Police, security force, military, and prosecution are the prominent agents of non-political
executive who stand for enforcement of human rights laws." They do have imminent roles in

the protection of constitutional rights of the citizens by properly implementing and enforcing
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laws and policies enacted by legislature in consistent with the spirit of the constitution. Thus,
the duty of the executive is to enforce laws in the way that ensure the better protection of the

rights constitutionally guaranteed human rights

e Judicial Organ
The role of the judiciary in the protection of human rights is so immense that it cannot be
exaggerated."' The judicial branch is at the forefront of the effort at discharging the protective
responsibility of the state apropos of human rights.™" No doubt, the judiciary, if not the only,
is the proper custodian of the rule of law and individual rights."" The judiciary as part of the
three major organs of the state, the trias-politica, is one of those institutions that have these
triune duties to respect, to protect, and to fulfill the exercise and enjoyment of human rights."
They can play a major role in ensuring that victims or potential victims of human rights
violations obtain effective remedies and protection, that perpetrators of human rights violations
are brought to justice and that anyone suspected of a criminal offence receives a fair trial
according to international standards. They have a key role to play in ensuring accountability,

addressing impunity and ensuring remedies to the victims of human rights violations.™

The judiciary in Ethiopia has no less important task than the one outlined for courts elsewhere.
it In the Ethiopian constitution too, the courts are identified as one of the three organs of the
state that have the responsibility to respect and enforce the provisions relating to the Human
rights. Art 13 (1) reads as follows:

“All Federal and State legislative, executive, and judicial organs at all levels shall have the

)

responsibility and duty to respect and enforce the provisions of this chapter.’

Independent judiciary with judicial power both at federal and regional levels is established.™"!
Moreover, the Constitution under article 37(1) clearly empowers everyone to bring among
other before the courts and obtain decision as far as the justicaible™" matter is concerned. In
this case, Ethiopian Courts play major roles in ensuring that victims or potential victims of
human rights violations can obtain effective remedies and protection. Despite the fact that
courts are, equally with legislative and executive organs of government, imposed with the
responsibility to respect the fundamental rights of individuals, they are constrained from having
any say what the constitution is. The Constitution empowers the second house of Parliament,
the HOF, to determine the constitutionality legislative act,”" to interpret the Constitution™"! and
decides all constitutional disputes.”™ " Apparently, the Constitution either does not consider the
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role of the courts in the adjudication of constitutional disputes, or it has not made an exception

to the judicial power of courts.™"i

Secondary Institutions

Adding to the primary institutions, Ethiopian Human Rights Commission (EHRC) and the
Ombudsman Institutions are established as autonomous institution for the sake of promotion
and protection of human rights in Ethiopia in 2000. It is important to stress that these
institutions have a secondary role compared to the role of the mainstream rights administration
institutions as such they cannot replace the mainstream institutions as they can only

complement the work of these institutions.”™
e The Human Rights Commission

FDRE Constitution requires the HPR to establish institution of human rights commission
whose power is to be determined by law.” HPR established the Ethiopian Human Rights
Commission as an autonomous organ of the government in July 2000. The establishing
proclamation of the Ethiopian Human Rights Commission states that the Commission is
established primarily for the enforcement of human rights as are enshrined in the FDRE
Constitution.” ! It is designed to act as one of the organs in enforcing rights and freedoms of
Ethiopian, with one of the primary functions to educate the public, using the mass media and
other means, with a view to enhancing its tradition of respect for, and demand for enforcement
of, rights upon acquiring sufficient awareness regarding human rights.>

The objectives of the Commission are educating the public about human rights; ensuring that
human rights are protected, respected and fully enforced; and taking necessary measure where
human rights are found to have been violated.” " The Commission is also entrusted with the
task of investigating cases of violation of human rights enshrined in the Constitution, in its own
initiatives or upon complaint submitted to it.** It shall have also the power to ensure that laws,
regulations and directives as well as government decisions and orders do not contravene the

human rights of citizens guaranteed by the Constitution.™

e Ombudsman Institutions
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Again, the Constitution requires the HoPR to establish Institution of Ombudsman.”i
Accordingly, HPR established Ethiopian Institution of Ombudsman with the objective to
protect citizens against administrative injustice and bureaucratic oppression and to provide
citizens with accessible avenue for complaint when such injustices and oppression occurs. As
it is set out in the establishing legislation of Ethiopian Institution of Ombudsman (E10)™Vi':
the basic function of the Ombudsman is “to protect citizens against administrative injustice and
bureaucratic oppression and to provide citizens with accessible avenue for complaint when
such injustices and oppression occurs.”™V The objective is to make government organs a duty
bound to respect and enforce human rights as are enshrined in FDRE Constitution or any others
legislations. The institution can investigate action taken by ministry or department of
government or any members of such ministry or departments. In general, this institution is

much important especially in redressing human rights violation at work place.”™™

THE ROLES OF THE HOUSE OF FEDERATION IN HUMAN RIGHTS
PROTECTION IN ETHIOPIA

Introductory Remarks on the House of Federation

Since 1995, Ethiopia has been constitutionally a federal state.” The 1995 Federal Constitution of
Ethiopia proclaims in its very first Article that “the Constitution establishes a Federal and Democratic
State structure.”™ In stark departure from its predecessors, which were characterized by a unitary
and centralized form of government, this Constitution establishes a federal form of government,>i
Being informed of federal state structure, the Constitution establishes two federal houses: House of

People Representative and House of Federation. >

House of Federation is one of federal legislative organ™" which is the representative of Nation,
Nationalities, and Peoples.”™" Each Nation, Nationalities, and Peoples shall be represented in the
House of Federation by at least one member and each nation or nationality shall be represented by
one additional representative for one million of its population.”™V This indicates the majoritarian
nature of the House in a sense that the largest ethnic groups have disproportional representation for
each nation or nationality shall be represented by one additional representative for each one million

of its population.
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The member of the House of Federation may either be elected by state council or directly by
the people.™I" With respect to tenure, HF’s members are elected for five years™V" as result
of which they lack tenure security. It shall hold two sessions annually which, in one way or
another, makes the house less accessible. Above all, the house is accountable to different
actors-: to the ethnic group they represent™> to the HPR,*® and state Council* in which there
might be conflicting interest. The combination of these factors negatively affects the role of the
HoF as an adjuratory body.*®" Other important thing in relation to HoF is that unlike HPR*'"
in which the presence of more than half of the members constitute quorum, it is only the
presence of two-third of the members constitute quorum.*V However, like HPR, the decision
of HoF shall be by a majority vote of the members present and voting. The most important
thing is that members of the house may only vote when they are present in person in the

house ¢V

Very important point in relation to house federation is that, as opposed to other federations in
which Upper House has some legislative power*® the HoF, does not have any role in the law
making process as the HPR is the only with legislative power.**"" The principal roles of house
of federation, in addition to the power listed under art 62*"'!! of the constitution, are to decide,
jointly with the House of Peoples,” Representatives on the exercise of powers of taxation on
subject matters that have not been specifically provided for in the Constitution,** vote in
constitutional amendment,® to decides border disputes between/among members of federation
on the basis of settlement patterns and the wishes of the peoples concerned, and to protect the
constitution.® 1t also has the power to authorize the deployment of federal forces in the regions
if the constitutional order is put in jeopardy by state authority.©' More importantly, it has given
with more generic and plenary power to adjudge the constitutionality of ‘law’®" and decide all

constitutional disputes.©

Since members of the HoF are not legal technocrats, the Constitution establishes the Council
of Constitutional Inquiry (Council), composed predominantly of legal experts, to assist the HoF
in determining whether there is need for constitutional interpretation and, if so, to provide
recommendation to the HoF for final decision.® The Council of Constitutional Inquiry is

composed of eleven members®”' comprising president of Federal Supreme Court who shall
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serve as its president, vice president of Federal Supreme Court who shall serve as its vice
president, six legal expert appointed by president of the Republic on the recommendation by
House Peoples’ Representatives who shall have proven professional competence and high
moral standing, three persons designated by the House of Peoples’ Representative.c"

The CCI is constitutionally obligated to carry out such an investigation on constitutional issues
submitted to it by any federal or state court or a party to a dispute contesting the
constitutionality of a federal or state law and to submit its recommendations to the HoF for
final decision.®" The CCI cannot, on its own, take up a constitutional dispute or contested
unconstitutionality of a federal or state law for investigation and forward its recommendations
to the HoF for final interpretation.® Rather, it shall determine whether or not the case
submitted involves constitutional interpretation. If the investigation of the CCI results in a
finding that the case involves a matter requiring interpretation of the Constitution, the CClI is
required to submit its recommendations to the HoF for its final decision.” However, if a
constitutional issue referred to the CCI by a court that does not involve any constitutional
interpretation, it is, required to remand it back to the concerned court for disposal. The parties
to the dispute, if dissatisfied with the CCI’s ruling, can appeal, within sixty days from receipt
of the CCI’s decision, to the HoF.™

The Roles of the House of Federation and Human Rights Protection in Ethiopia

The most important issue which in fact one of the objectives of the paper is that, what are the
roles of House of Federation in human rights protection in Ethiopia? Are there any
constitutional roles of House of Federation in protecting human rights at all? A cursory looking
at the constitutional provisions dealing with fundamental rights and freedoms indicates that the
duty to respect, protect, and enforce constitutionally entrenched fundamental human rights and
freedoms seems to primarily be limited to legislative, executive, and judicial organs. However,
a deep looking at the constitutional provisions especially those dealing with the powers and
functions of the House of federation reveal that the House of Federation has vital role in human
rights protection in Ethiopia. Here bellows are some constitutional provisions that indicate the

roles of the HoF in the protection of constitutional rights.

Duty to enforce constitutional provisions
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The FDRE Constitution under the section dealing with fundamental principles of the
constitution imposes the duty to, among other, on all organs of state, as well as on their officials
to ensure the observance of the constitution and obey it." It can be argued that the term
“organs of state, is broad enough to include House of Federation. Accordingly, the HoF is duty
bound to ensure the observance the constitutional provisions in general and the provisions
dealing fundamental rights and freedoms in particular in its day to day activities.

Moreover, the Constitution under art 13 (1) requires all Federal and State legislative, executive,
and judicial organs at all levels to respect and enforce the provisions of chapter three of the
constitution that deals with fundamental rights and freedoms. To be more specific art 13(1) of

the Constitution provides that: -

“All Federal and State legislative, executive, and judicial organs at all levels shall have the
responsibility and duty to respect and enforce the provisions of this chapter.”

The HoF though it does not take part in law making process in the strict sense of the term, it is
(at least theoretically speaking) established as one of the legislative organ of federal
government™' and is structurally upper legislative house and functionally performs acts other
than law making.®" Lack of legislative power, however, does not mean that it has no role at
all in the protection of human rights. For example, it has the power to decides on the issue of
self-determination including and up to secession of nation, nationality and peoples which is
among one of the core fundamental rights and even most controversial rights in Ethiopian legal
discourses. This in one way or another has significant impacts on the fundamental rights of the

citizens.
Constitutional Review Power

Article 62(1) 83 and 84(2) of the 1995 Constitution grants power to interpret the Constitution,
adjudicate all constitutional disputes and decide the unconstitutionality of federal and state
legislative laws respectively to the House of Federation. Although there is no consensus among
the scholars as to the power relation between the HoF federation and regular courts in
constitutional review, no one can gainsay the fact that HoF has robust constitutional review
power. A reading of articles 62(1), 83(1) and 84(2) in one breath conveys that the HoF is the
only organ vested with triple powers, namely the power: (1) to ‘interpret the Constitution’; (2)
to ‘decide a constitutional dispute ‘and (3) to adjudge the constitutionality of ‘law’.®" The

constitutional review power given to the HoF is general and plenary to include the matter
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related to fundamental rights and freedoms. Therefore, by the virtue of its constitutional review
and adjudicating all constitutional disputes power, it has vital roles in dealing with the issues
of constitutional dispute involving matters relating to constitutional rights.

Constitutional Amendment

The FDRE Constitution under articles 104 and 105 set forth clauses dealing how formal
constitutional change takes place. The amendment to fundamental rights and freedom can be
made only when all state councils approve the proposed amendment by majority vote and the
House of Peoples’ Representatives and the House of Federation approved the proposed
amendment with a two-thirds majority vote in their separate session.®' The vote of the HoF is
a precondition with respect to the amendment of the constitutional provisions relating to bill of
rights and the amendment clauses art 104 and 105.%V"" As one of the partakers in constitutional
amendment, it can veto unnecessary constitutional amendment which it thinks potentially

determinant to human rights.

Federal Intervention

The FDRE Constitution under art 9(1) recognizes the fact that the constitution is supreme law
of land against which no any kind of government actions stand on its way. Moreover, it is
provided for in article 51(1) of the Constitution that the Federal Government has power and
responsibility to protect and defend the Constitution.

A system of federal intervention is a mechanism to discharge this constitutional responsibility.
The Constitution provides three possible ways of federal intervention. These are federal
government intervention at request of state administration,™"'" federal government intervention
on its own initiatives (it is on joint session of HoF and HPR in case where the state authorities
are unable to arrest violation of human rights under their jurisdiction),”™ federal government
intervention at the order of HoF, if any state endangers the constitutional order.”* Here, federal
intervention in case of human rights violations requires the vote of House Federation. From
this, we can recall House of federation is, thus, among the vanguard organs with constitutional

duty to protect and even ensure the protection of human rights.
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ACCESS TO THE HOUSE OF FEDERATION AND ITS PROCEDURAL
REQUIREMENTS IN SEEKING CONSTITUTIONAL REMEDIES FOR
HUMAN RIGHTS VIOLATION IN ETHIOPIA

Having establishing the roles of House of Federation in the protection of constitutional rights,
the next important question is whether or not individuals can bring their case to the House of
Federation to claim remedies for human right violations? If they can bring, what are procedural
requirements are there to access the house of federation? Finally, what remedies the House of
Federation may order in case of human right violation if any? These and related issues will in

depth be discussed in this sub-section.

Access to the House of Federation

Despite the fact the House of Federation has vital role the protection of constitutional rights,
the FDRE Constitution in nowhere contains explicit provision on how individual or group of
individuals can approach to the House of Federation whenever their constitutional rights are
violated in seeking for remedies. The only constitutional provision dealing with how individual
or group of individuals can approach to the House of Federation is article 84(2). It provides
that where any federal or state law is contested as being unconstitutional, such a dispute shall
be submitted to the House of Federation only through the Council of Constitutional Inquiry
(CCI) for final decision. This provision is limited to challenging the unconstitutionality federal
or state laws. Even in this case, applicant cannot directly access to the House of Federation. It
is only in the form of appeal from a party to a dispute against the CCI’s ruling that the applicant
can approach to the house of federation. Article 84(3a) of the Constitution in this regard
provides that interested parties can bring his/her case to the House of Federation only by way
of appeal if she/ he is dissatisfied by the decision of the CCI. But that what if a person brings
his/her claims directly to the House Federation without first bringing to the CCI? The
Constitution has no answer in this regard. Article 6 of the CCI proclamation in this regard,
however, provides that “the House shall forward new cases of Constitutional interpretation,
submitted to it directly, to the Council of Constitutional Inquiry.”

The other point here is that what if a person wants to challenge the decision of other organs of
government other than challenging the unconstitutionality of federal or state legislations for
their violation of constitutional rights? Again, the Constitution gives no answer to this question.

However, under art 17(2) the CCI’s provides that “where any law or decision given by any
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government organ or official which is alleged to be contradictory to the Constitution is
submitted to it, the Council shall investigate the matter and submit its recommendations thereon
to the House of the Federation for a final decision.” The term °‘decision given by any
government organ’ in this provision is broad enough and may indisputably include any decision
given by executive or/and judiciary or by their officials. Thus, it is not only unconstitutionality
law of that can reach House of Federation for final decision through Council of Constitutional
Inquiry but also the decisions given by any government organs. It should have to be that noted
the under both the constitution and proclamation, a person who wants to bring a case before
House of Federation must first submit his/her claim to the CCI and should the CCI believes
that the case involves constitutional interpretation, then it submit the same to the house with
possible recommendation and only she/he can reach House of Federation by way appeal should
he/she dissatisfied by the decision of CCI in case the CCI reject the claim on the ground that it

involves no constitutional interpretation.

Procedural Requirements to Access to the House of Federation

At this phase, the petitioner required to launch different procedural requirements. These
procedural requirements, among other, include standing, meaning that whether or not the
parties have the right to bring the action and of exhaustion of prior remedies before accessing

the House of Federation.

Who has Standing to approach the HoF/CCI?

If human rights protection is to be effective, remedies have to be regularly applied to and
claimed by those who are entitled to do so for human rights violation whenever situations
giving rise to their application exist. This, among other, raises important procedural issue who
can bring action for human right violation? The question of who can sue is the question of
standing.® Standing determines who has the right to claim redress before a tribunal authorized
to grant the redress sought and, is a preliminary issue, the lack of which precludes any form of
determination over the merits of the case." It is the first aspect that determines the
enforcement of constitutionally-entrenched human rights through courts and other judicial

bodies.” 1 It is the set of principles that governs “who” is entitled to bring action for
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adjudication. The answer to such inquiry may be either anyone or those who are affected like

the direct victims of a given action or inaction.®*V

Coming to Ethiopia, we have different laws governing who has the right to bring action
(standing) for human rights violation. These are, among other; include Ethiopian the Civil
Procedure Code, FDRE Constitution, Constitutional Inquiry Council Proclamation, Ethiopian
Human Rights Commission Proclamation, Environmental Pollution Control Proclamation and
Commission of Ombudsman Proclamation. However, since our discussion is standing in
relation to the House of Federation, our discussion is limited FDRE Constitution,
Constitutional Inquiry Council Proclamation.

Standing under FDRE Constitution

The first constitutional provision governing legal standing is art 37. Article 37(1) provides that
“everyone has the right to bring a justiciable matter to, and to obtain a decision or judgment
by, court law or any other competent body with judicial power.” It entitles everyone to access
courts or other competent bodies with judicial power to obtain a decision or judgment
concerning any ‘justiciable matter’. This article is, in fact, a broad provision that applies to all
actions, whether based on the Constitution or any other legal instrument, and whether the case
is a human rights case or not.**V Apparently, the Constitution gives everyone the widest
possible right to seek redress in any issue irrespective of their personal interest in the particular
case.”! Yet, there are some inherent limitations on this provision. Firstly, it is limited to the
organs with judicial function in sense that the organ with judicial power and quasi-judicial
power. It does not refer to the organ without judicial power but relevant to address the issues
of constitutional rights. Secondly, only justiciable matter can be brought to these organs. It
does not tell us what matter is justiciable and what matter is not. However, in the case of
Ashenafi Amare et al v the Ethiopian Revenues and Customs Authority, the CCI firmly
recommended that since the judiciary is established within parliamentary system, it is within
the parliament to decide whether these issues are justiciable or not, provided that it is within
the constitutional limit.“*" However, up to date, there is no legislative effort to determine what
matters are justiciable or not. In other case, the Cassation Bench stated that an issue is
justiciable only when the power to decide that case is not given by law to another
institution.®V These two decisions apparently reveal that issue of justiciablity is subjected to
inconsistent understanding and it lacks jurisprudential corps.
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The other constitutional provision that addresses issues concerning standing to enforce

constitutional rights in the Council and the House of Federation is article 84(2) which provides:

Where any federal or state law is contested as being unconstitutional and such a dispute is
submitted to it [the Council] by any court or interested party, the Council shall consider the
matter and submit it to the House of the Federation for a final decision.

This article answers the question as to who can access to the house through Council. Hence,
‘any court’ and interested parties’ have the standing to set the Council in motion. However, it
is not clear from this constitutional provision what the term ‘court and interested parties’ stands

for.

It is not clear whether it includes sharia courts and customary court.”*™ The other point is that
the Constitution does not define the term ‘interested party’ and it is controversial issue among
the scholars. There are some scholars who interpret the term interested parties narrowly
referring ‘plaintiff or a defendant.” For example, Wagasa citing Idris argued that ‘where an issue
of constitutional interpretation or disputes arises in the course of litigation in a court, an
interested party may mean a plaintiff or a defendant.” According to him, it is a plaintiff or a
defendant whose interest is inevitably affected by the outcome of a case.“** On the other hand
according to Abebe ‘interested parties may be understood to refer to the litigants in a case
pending before a court of law or anyone who is interested in the particular case he or she is
complaining about, whether or not the case is pending before a court’.*** The latter
interpretation should generally be preferred because, constitutionally, the term “interested
party” could mean the defendant or the plaintiff or any party or any organ or any individual
whose constitutional rights is affected by the operation of the law, by the decision of public
officials as well as by any other customary practices.®"" It should, however, be noted that this

provision applies to challenges against ‘federal or state law’ only. i

Standing under the CCI’s Proclamation

The proclamation number 798/2003 is among legal regimes that govern the procedure of

accessing the House of Federation.®**" Though FDRE Constitution lacks clarity on issue of
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standing, the CCI’s proclamation has attempted to clarify the matter to some extents. This
Proclamation envisaged two sets of constitutional complaints: one is concerning cases pending
before courts of law, and second is those human rights cases that arise outside of the context

of courts. Parties have standing also varies accordingly.

In the court proceeding

In cases where the constitutional challenge relates to a pending case before, the court or
interested parties to the case may approach the Council for constitutional investigation.®**V

In such a case, court can refer the case ‘only if it believes that there is a need for constitutional
interpretation in deciding the case’.%*' In clarifying what term ‘court’ stands for, unlike the
Constitution, under article 4(3) it provides “the court being see the case shall refer the issue of
constitutional interpretation to the Council when it believes that the interpretation of the
Constitution is necessary to decide the case.” Therefore, it is the court handling the case submits
the same to the council. In doing so, it shall limit with the issue necessary for constitutional

interpretation in referring to the Council.

The parties to a court case may also initiate a complaint to the Council. However, they can only
refer a complaint to the Council through that court. Hence, the party or parties will have to first
apply to the court, which then has to be convinced that there is a need for constitutional
interpretation before submitting the case to the Council. This procedure may serve to streamline
frivolous complaints, maliciously intended to distract or filibuster court proceedings.®V! If
the court believes that there is no case for constitutional interpretation, the court will reject the
invitation to refer. However, this is not final and where the court rejects the case, the party
concerned shall submit his/her case to the Council of Inquiry within 90 days from receipt of
the decision of the court. It should, however, be noted that this provision applies in when the
case before the court necessitates constitutional interpretation. Indeed, the issue of
constitutional interpretation is broad enough to include issues relating to fundamental rights
and freedoms. Finally, this proclamation likes that of the FDRE Constitution, is less clear on

the issue of who are interested parties.

Out of the Court Proceeding
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Unlike the Constitution, the Council’s Proclamation establishes separate procedures for the
enforcement of human rights provisions in the Constitution in cases arising outside the context

of the courts. It provides: Vi

“Any person who alleges that his fundamental rights and freedoms have been violated by the
final decision of any government institution or official may present his case to the Council of
Inquiry for constitutional interpretation.”

What can be clearly seen from this provision is that it allows only those whose constitutional
rights have been violated to have the standing to apply to the council for constitutional
interpretation. Thus, it adopts the traditional standing rule where the potential applicant is
required to show his/her personal interest has been violated. Moreover, this provision has also
envisaged that the complainant is required to show that his/her fundamental rights have really
(actually) been violated and it does not include potential violation. As such, individuals and
entities would have to face the risk of violation and suffering the consequences, which might
be dire, before asserting their constitutional rights.Z*

A rule of procedure of the Council of Constitutional Inquiry is another legal regime governing
issue of standing to access the HoF/CCI. Compared to both the Constitution and the
Proclamation of the Council, the rules of procedure adopted by the Council of Constitutional
Inquiry went further in elaborating entities entitled to set the Council in motion upon and
apparently widen the scope of a list of those who are authorized to launch a constitutional
adjudication. According to the rules of procedure of the Council of Constitutional Inquiry and
the Council of Constitutional Inquiry Proclamation, the House of Federation, state legislative
and executive bodies, courts and any interested party are allowed to launch the process.™
Therefore, the scope of those who or which are considered an 'interested party' and entitled to
exercise the right to initiate constitutional adjudication is therefore likely to be the subject of

controversy.>"

Exhaustion of Prior Remedies before Accessing HoF

The Council is, nonetheless, a forum of last resort concerning cases arising outside the context
of courts.™" The party who wants to approach the house through CCI claiming for
constitutional adjudication in general and fundamental freedoms in particular should first

exhaust all available remedies in the government institution having the power with due
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hierarchy to consider it. The Council of Constitutional Inquiry Proclamation requires that a
case should first be investigated as to whether it has exhausted all the possibilities for seeking
remedies from different and relevant institutions having the power with due hierarchy to

consider it.X!iii

Constitutional Remedies for Human Rights violation

Despite the fact Ethiopia is party to various international human rights instrument, the
Ethiopian Constitution does not have a provision dealing with constitutional remedies that may
come out of application of constitutional provisions. It is only article 37(1) that entitles
everyone to access courts or other competent bodies to obtain a decision or judgment
concerning any ‘justiciable matter’. Though this provision is broad enough to include all
actions, whether the case is a human rights case or not, it envisaged no kind of constitutional
remedies that may come out of constitutional dispute resolutions™". Hence, an individual who
alleges the violation of his human right by the government cannot make a complaint before
them.™V Here, it is natural to think that constitutional interpretation is the only important

mechanism of resolving such kind of issue in case where the constitution is silent.*V!

House of Federation is appropriate organ since it has the power to interpret constitution and
decide all constitutional issues,”"V'" to determine the kind of constitutional remedies. Abebe
rightly argued that ‘the orders and remedies will therefore have to be determined by the House
of Federation in each case.”®V1" The proclamation enacted to define the power and function of
House of Federation seems relevant in this regard. However, like that of the Constitution, it
does not provide any kinds of remedies available for a victim of human rights violation. It does
not tell us the types of remedies that the house required to order such as compensation,
injunction, reparation and restitution other than declaring the unconstitutionality of the actions
or omission of government organs. The only available remedy is declaring the
unconstitutionality of the actions or omission of government organs. Even this decision by
itself applies prospectively and has no retrospective effect. It provides that unless otherwise
conspicuously stated in the decision, the decision of the House on constitutional interpretation
comes into effect as of the date of the passing of the decision.®"* It does not have retrospective
effect as a principle unless the house decides otherwise. Yet, this article does not tell us the
conditions in which the house may decide its decision to have retrospective effect.
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The legislation also authorizes the House to give period of up to six months to the Federal or
the State legislative body to amend, change or repeal the law in question before a final decision
on its unconstitutionality is taken. This is ‘a novel approach that gives the HoF a rather
mediatory role between disputants.”®"" However, the house is on the other hand required to,
within thirty days from the days of receipt; decide constitutional disputes submitted to it by the
council of Constitutional Inquiry.®" The proclamation further commands the house to give its
final decision promptly after investigating constitutional issues.c" Therefore, any attempt to

extend this period would be unconstitutional by virtue of art 9(1) of the constitution.®"

The interpretation of the HoF generally applies on similar constitutional matters that may arise
in the future.®™ Although the decisions of the HoF are non-appealable, this should not be
understood to preclude the HoF from changing or modifying its previous interpretations.cV' The
legislation also introduces the principle of severability which limits the effect of declaration of
invalidity to parts of a given law which are inconsistent unless otherwise necessary to
completely invalidate the whole law, and, hence, if the rest of the law can be given effect

without the flawed provision, the law remains valid.“V"

CONCLUSION

In conclusion, FDRE Constitution recognizes fairly broad lists of constitutional rights.
Nevertheless, however there is justiciable bill of rights with an effective constitutional review
system, effective constitutional rights would have no sense unless there is well organized and
informed mechanism of lodging constitutional complaint before authoritative organ to give
possible remedies.

Coming to FDRE Constitution, the problem is that it is less clear on the procedure of lodging
constitutional complaint in seeking for constitutional remedies for constitutional rights
violation before HoF. The only procedure governing the issue at hand is limited to challenging
constitutionality federal and state legislations. And hence, it does include challenging the
decision of other organ of government. Moreover, both constitution and subsidiary legislations
lacks clarity on the issue of standing. Under both constitution and proclamation the term ‘court

and interested party’ are not clear and they are controversial issue among the scholars.

The CCI’s proclamation adopts tradition rule of standing that requires the plaintiff to prove that

he is the one whose constitution rights have been violated. Even, in this strict rule of standing,
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the applicant cannot directly approaches to the house, rather in form of appeal against the
decision of CCI which may come to CCI after exhaustion of prior remedies. Above all, both
constitution and the subsidiary proclamations do not have any constitutional remedies for
violation of constitutional rights. Thus, there is need to have clear procedure on how to access
HoF for the enforcement of constitutional rights to have a possible constitutional remedies for
constitutional rights violation. In general, access to house of federation in seeking for
constitutional remedies is problematic and suffers from procedural problem. Therefore, more

need to be done if protection of constitutional rights needs to be effective.
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