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ABSTRACT

The relationship between International Humanitarian Law and Human Rights Law has been
one of the most discussed issues in the current International Law discourse. However, there is
no definitive answer for the scope and modalities of the application of Human Rights Law to
armed conflict situations. This paper focuses on the role of International Covenant on
Economic, Social and Cultural Rights under the law of military occupation. The paper has
three parts. The first part is a brief introduction of military occupation under International
Humanitarian Law. It highlights the legal and scholarly positions concerning military
occupation. The second part introduces the International Covenant on Economic, Social and
Cultural Rights. Issues on the nature and scope of obligations under the Covenant are briefly
accounted for. Part Three provides for a thorough examination into the role of the Covenant
in relation to military occupation. It argues International Covenant on Economic, Social and
Cultural Rights, as a separate legal regime under International Law, is not applicable to
Military Occupation. In doing so, the paper argues that the law of occupation under
International Humanitarian Law is a special regime that exclusively governs military

occupation.
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INTERNATIONAL HUMANITARIAN LAW (IHL) OF OCCUPATION:
A BRIEF INTRODUCTION

The concept of Occupation is defined under Art 42 of the Hague Regulation that provides
““territory is considered occupied when it is actually placed under the authority of the hostile
army. The occupation extends only to the territory where such authority has been established
and can be exercised’’.' Hence, the exercise of effective control over a foreign territory without
the consent of the host state constitutes occupation under IHL. The main issue has been the
level of control that the occupying power has to exercise for the territory to be considered
occupied. Under Art 42, the need for establishing an authority that enables the occupying power
to exercise control is envisaged. Hence, unless the occupying power has effectively established
itself and replaced the legitimate government through the authority it established, a territory is
not occupied." However, the concept of effective control as a beginning of the regime of
occupation is gradually challenged. The ICTY defined occupation as a ‘‘transitional period
following invasion and preceding the agreement on cessation of hostilities’’.™ This definition
does not clarify the question of when does occupation exactly begin." An alternative argument
forwarded in this regard is the concept of functional occupation. In light of such theory of
occupation, there is no intermediate phase between invasion and occupation and that certain
provisions of occupation law already apply starting from the phase of invasion.” The argument
that the law of occupation starts to apply at the invasion phase basis itself on a systematic
interpretation of Geneva Convention IV taking into account the object and purpose of the
Convention."" If one relies on the functional theory of occupation, the level of obligation of the
occupying power varies depending on the level of control that the occupying power is
exercising. The more control the occupying power gains, the more provisions of the law of

occupation the occupying power shall adhere to.""

The other related issue is the concept of transformative occupation. This is raised in light of
prolonged occupations intended to change or transform the institutions and systems of the
previous legitimate power. The reason for such fundamental change can be creating conditions
for better democracy and the ‘need’ to transform the constitutional and socio-economic and
legal order within the occupied territory."! While trying to challenge the view of Pictet’s

Commentary to Art 47 of Geneva Convention IV, Adam Roberts argued that a consideration

JOURNAL OF LEGAL STUDIES AND RESEARCH
Volume 5 Issue 5
October 2019
www.jlsr.thelawbrigade.com




An Open Access Journal from The Law Brigade (Publishing) Group 3

of an occupying power as a mere de facto administrator is not always the case. He further
argued that the introduction of a new system by the occupying power can be justified by strong
reasons like the prospect that the territory will simply revert to its former rulers.* Such
arguments inappropriately grant the occupying power the moral legitimacy to decide what is
the right system and what is the best fit for the people in occupied territory.X' Also, it raises
concerns on two main issues. First, the law of occupation is a conservative law focused on
maintaining the status quo. This is envisaged under Art 43 of the Hague Regulation that
provides for the duty of the occupying power to restore and ensure public order and safety,
while respecting unless absolutely prevented, the laws of the host country. This provision
indicates that the nature of change envisaged by transformative occupation is not part of the
law of occupation as provided under the Hague Regulation.X" Secondly, a big question arises
as to the legal basis of transformative occupation under IHL. In the Expert Meeting on the Law
of Occupation by the ICRC, it was agreed that transformative occupation has no basis under
current IHL, in particular because the transitory character of the rights and duties incumbent
upon the foreign administrator precludes making a definitive large-scale changes in the
institutional structure of the occupied territory. X" However, the experts made a distinction
between full-fledged transformative projects entailing disruptions of sovereignty and smoother
changes aimed at getting the basic infrastructure of the occupied society to work in accordance
with the relevant norms of IHL of occupation.®™ It is not clear if the experts are making a
distinction between smoother or ‘non-smoother’ kinds of occupation to determine the relevance
of transformative occupation or they are generally calling for a context-specific range of norms
of occupation the applicability of which is dependent on the nature of the occupation. In any
case, it seems a policy argument rather that a legal point having a foundation under the IHL of
occupation. If this assertion is to be uphold, we are going to have a different set of norms

entailing a varied range of obligation depending on the nature (‘smoothness’) of occupation.

In general, the controversies involved in relation to the beginning and end of occupation
illustrate the fact that occupation is not an exclusive legal phenomenon the existence of which
can be ascertained by exclusively legal element. The factual circumstances underlying the
control of a territory by foreign forces and the amount of control necessary on the one hand
and the control being exercised by the occupying power on the other hand remain highly

relevant.® As a result, the context of the alleged occupation could call for a contextual
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treatment of occupation.*' However, the factual elements involved should be part of the
assessment of whether or not the control can be considered occupation under IHL rather than
being the basis for which obligations should or should not apply. If there is occupation, these
rules and norms apply as a system of law governing occupation. Once the existence of
occupation is ascertained, the use of different set of norms resulting in different range of
obligations ‘discriminates’ among the occupations and erodes the legal consistency and clarity

that constitute the whole essence of legal regulation under IHL.

ICESCR AND STATE OBLIGATION

One of the basic features of the ICESCR is the nature of obligation envisaged under Art 2 of
the Covenant. It requires the state parties to take steps to the maximum of available resources
with a view to progressively realize the rights recognized in the Covenant"" Through the
General Comments of the treaty monitoring organ of the ICESCR, the Committee on
Economic, Social and Cultural Rights (the Committee), the elements of obligation under Art 2
have been elaborated. In particular, General Comment No. 3 is devoted to the nature of State
parties’ obligation envisaged under Art 2 of the Covenant.*"" The General Comment No. 3
provides that despite the progressive realization of the rights in the Covenant there are
immediate obligations of the state parties in relation to the minimum essentials of the rights,
and the duty to guarantee non-discrimination in the enjoyment of the rights.** However, it has
to be noted that as far as the means of discharging the obligation is concerned the states have a
discretionary appreciation to adopt any appropriate means including the adoption of
legislations.* Hence ICCPR that provides for a concrete and definite means of executing the
obligations under the Covenant, the ICESCR leaves the door open for the states to come up
with a set of measures considered to be ‘appropriate’ to progressively realize the rights in the
Covenant. However, the Committee remains the ultimate body to ascertain whether or not the
alleged measures are ‘appropriate’. ' General Comment No. 3 focuses on the need to adopt
legislative measures to execute the obligations in the Covenant. In addition, administrative,
financial, educational and social measures are indicated as potential ‘appropriate measures’

that constitute the State parties’ obligation towards the progressive realization of these rights.
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a) The Principle of Non-Regression under ICESCR

The non-regression aspect of the obligation under ICESCR is the derivation of the ‘progressive
realization” under Art 2 of the Covenant. ' This principle prohibits the adoption of regressive
measures that result in deprivation of the existing enjoyment of the economic, social and
cultural rights. In other words, non-regression is simply the duty not to reduce or deprive the
existing state of the rights. A state cannot adopt measures that, as a minimum, diminish the

existing level of enjoyment of these rights. "

However, this obligation is not absolute. A state can adopt regressive measures as long as it
can be duly justified and weighted against the enjoyment of the rights. Also, the prohibition
refers to ‘deliberate’ regressive measures, which is a well-calculated state decision to diminish
the existing state of enjoyment of the rights in the Covenant. In this regard General Comment

No. 3 provides;

... any deliberate retrogressive measures would require the most careful consideration and
would need to be fully justified by reference to totality of the rights provided for in the Covenant

and in the context of the full use of maximum available resources’ ™"

In this regard, there is no concrete list of situations that justify the adoption of regressive
measures. A situation of economic crisis, war, natural calamities or any other ‘reason’ could
be acceptable as long as it can be fully justified in light of the situation and the availability of

resources.**v

b) Does ICESCR Apply Extraterritorially?

The general argument that a human rights treaty is limited to the state parties’ territory is based
on Art 29 of the Vienna Convention on the Law of Treaties which provides that unless a
different intention appears from the treaty or is otherwise established, a treaty is binding upon
each party in respect of its entire territory.™' If taken literally, a treaty including ICESCR,
applies to the entire territory of a state party. Any other deviation, it can be limiting the
application of the treaty to a certain parts of the territory within a state or expanding the

application of the treaty outside the territory of the state party, has to be anticipated by the text
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of the treaty itself or the need to do either has to be established. """ A general look into the text
of the ICESCR provides no clear basis in this regard. Apart from the general nature of
obligation enshrined under Art 2 (1) of the Covenant, there is no indication as to the
extraterritorial application of the ICESCR. As a result, the extraterritorial application of the
treaty does not appear from the treaty. But does this mean that ICESCR does not apply

extraterritorially?

The first issue that needs to be considered is whether or not this can be inferred from the treaty
or can otherwise be established. In this regard, it has been argued that the raison d’etre of the
treaty necessitates extra-territorial application. V" That is, both ICCPR and ICESCR are meant
to give effect to UDHR which is supposed to be universal and applicable to everyone across
every territory. The fact that human rights are universal on the one hand and extra-territorial
application on the other are different issues. Universality of human rights concerns with the
extension of the protection of human rights to everyone, but it does not negate the fact that state
machinery is in charge of doing so and that such obligation, like any other treaty obligation,
depends on being a state party to the treaty in question. Let alone being a sufficient reason for
extraterritorial application, the argument of universality should not establish the application of
ICESCR to non-state parties.

The other point relates to the issue of ‘international cooperation and assistance’ as indicator of
extra-territorial application of ICESCR.* One of the main features of the Covenant is the
obligation of international cooperation and assistance as part of the obligation of the state party
to the Covenant. This obligation is two-way since both the state in need and the international
community bear the obligation, the former by seeking and the latter by giving.”* Can this be
construed as indicatory of the Covenant intended to apply extra-territorially? | believe this can
be dismissed too easily as there is no logical connection whatsoever between extra territorial
application and the international cooperation and assistance aspects. The latter is meant to assist
the state parties progressively realize the rights in the Covenant taking into account the fact
that the rights by their nature require strong financial and structural capability. The
international cooperation and assistance aspect of the treaty should be preceded by whether the
treaty applies to the state seeking assistance and the state required to give assistance. It has no

basis to offer concerning extraterritorial application.

JOURNAL OF LEGAL STUDIES AND RESEARCH
Volume 5 Issue 5
October 2019
www.jlsr.thelawbrigade.com




An Open Access Journal from The Law Brigade (Publishing) Group 7

Another point worth consideration is the existing international jurisprudence regarding the
extraterritorial application of the Covenant. In its Advisory Opinion on the Legality of
Construction of Wall Case (Wall Case), the International Court of Justice (ICJ) held that

....In the case of the ICESCR Israel is under an obligation not to raise any obstacle to the
exercise of such rights in those fields where competence has been transferred to Palestinian

authorities’ ™

There are two relevant points that need to be addresses in this regard. Firstly, though the court
did not explicitly deal on the nature, context and extent of applicability of ICESCR obligations
extra-territorially, the conclusion cited above seems a logical extension of the view of the court
that ICESCR applies extraterritorially at least with respect to the duty not to raise obstacles
towards the realization of the ESC Rights. The other related issue is whether or not the duty
not to raise obstacles can be construed as the endorsement of the extraterritorial application of
the ICESCR. This is because the obligation not to cause obstacle and the application of
ICESCR as a separate legal regime are different and bear different legal consequences. In this
regard, it is worth noting Noam Lubbel’s argument that a contextual approach is desirable in
assessing the extra-territorial application of human rights in situations of ‘state agent authority’
test and other wider control circumstances.®" For Lubbel, the extent of application of the
human rights in question therefore varies in light of the circumstances of control exercised by

state agents. "
c) Extraterritorial Application Versus Military Occupation

The issue of extraterritorial application of human rights has been always raised in connection
with military occupation.® However, it should be noted that the nature of exercise of control
and the legal regime governing both situations are different. The general literature on extra-
territorial application of human rights including ICESCR has been usually dealt in situations
of specific situation in which a state exercises control over a certain individuals through its
agents. ™ The situation of occupation however is different in the sense that though it is
considered a temporary situation, it gives rise to a wider control of territory leading to the
exercise of public authority over certain territory. The question of human rights obligation of a
state when the state carries out law enforcement operation in a foreign territory has to be treated
separately from a situation of military occupation. For instance, the exercise of authority by
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Turkey over Ocalan®™' and the situation of military occupation of Iraq by the Coalition
Forces™VIl are different situations resulting in separate legal situations even though both
involve extraterritorial exercise of control outside the state’s territory. In the Ocalan Case, there
IS no occupation rather extraterritorial law enforcement over a specific individual. The Iraq
occupation is a wide and full-fledged territorial control resulting in the exercise of
governmental authority over foreign territory. As a result, the arguments for the former

situation do not automatically apply to the latter situation.

The issue of military occupation is governed by a special regime under IHL as provided under
The Hague Regulation, Geneva Convention IV and Additional Protocol 1. Likewise, any
argument to extend the application of human rights issues in specific extraterritorial law
enforcement to the situations of military occupation is misguided. As a specific situation

governed by clear set of norms, military occupation has to be dealt under these norms.

ICESCR AND THE IHL OF OCCUPATION

Occupation presupposes a control over the territory of another state with no consent from the
latter. As provided under The Hague Regulation and Geneva Convention 1V, Occupation is
essentially temporary and the obligations imposed on the occupying power are consistent with
temporality of the control. In order to assess whether or not ICESCR apply during occupation,

I will deal with the following relevant points.
1. The Source of Human Rights Obligations

In order to deal with the issue of extraterritorial application of human rights in situations of
military occupation, it should be necessary to identify which human rights obligation is
relevant. This is because especially in situations where the occupier and the occupied states are
parties to different human rights treaties, it is difficult to determine which human rights treaties
we are talking about in the context of occupation. If we rely on the occupying power, it amounts
to subjecting the population of the occupied territory to rights and obligations they never
consented to. On the other hand, reliance on the occupied state amounts to subjecting the

occupying power to human rights obligations it has never consented to.**V'!! |n this regard, it
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would be necessary to look for a norm of the law of occupation that would help in determining
which source of obligation we are dealing with. In this regard, Art 43 of the Hague Regulation
could help. According to this provision, the occupying power is under obligation to respect the
laws of the occupied state unless absolutely prevented. ™ This principle of continuity of the
internal legal system of the occupied state, in other words, prohibits the introduction of new
legislations by the occupier. It should be noted that the domestication of human rights treaties
is the main implementation mechanism of human rights obligations. The ICESCR requires the
states to adopt legislative and other appropriate measures to carry out their obligations under
the Covenant.' As a result, unless ICESCR is already part of the domestic legal system of the
occupied state, the occupying power shall not extend the application of the Covenant to a
territory and population never consented to abide by it. The principle of continuity of internal
legal system therefore supports the fact that the source of human rights obligation should be

that of the host state, not the occupying power. X"

Also, the general rule of International Law lends similar support to the occupied state as a
source of human rights obligation. An analogy of the principle of passive personality as a
ground of claiming jurisdiction over acts outside the territory of a State is unacceptable under
current International Law regime.*'!! This ground of jurisdiction is rejected under international
law because whenever a state claims jurisdiction on the basis of passive personality it indirectly
amounts to claiming that a national of that state takes with him his own legal system wherever
he travels to. The essence for such prohibition is the need for mutual respect of the legal systems
of the countries involved. X" A similar approach can be adopted here. It violates the need for
mutual respect towards one another and consequently violates the obligation to respect the legal

system of the occupied state mentioned above.

2. Arguments against the Application of ICESCR to Military Occupation
a) The Nature of ICESCR Obligations Vis-a-vis the Nature of Occupation

As mentioned before, the ICESCR imposes the obligation of progressive realization whose
fulfilment is dependent on time and available resources. The adoption of legislative and other
appropriate measures is considered the major implementation mechanism by state parties. On
the other hand, the law of occupation is conservative by its nature. On the basis of temporality

of occupation, the law of occupation strives to maintain the status quo in the occupied territory
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by prohibiting the occupying power from introducing substantial changes to the system already
in place by the occupied state.*'"V Such prohibition is fundamentally shown by the prohibition
of introducing new legislations and keeping the law enforcement and judicial organs intact
under The Hague Regulation and the Geneva Convention IV.XV Any deviation from such

prohibition needs to be duly justified.

Hence, by claiming that the occupier is under obligation to apply the obligations under
ICESCR, we are at the same time empowering the occupier to adopt the legislative and other
appropriate measures it deems necessary to progressively realize the rights in the Covenant.
This is not only unforeseen but also prohibited under the law of occupation. It also contradicts

with the basic essence of the law of occupation, its temporality and conservative nature.
Do the Core Obligations under ICESCR Apply to Military Occupation?

The main advocates for the application of ICESCR to situations of military occupation start by
pointing out the core obligations under the Covenant as interpreted by the Committee.*' Under
the famous General Comment No. 3, the Committee held that there are a number of self-
executing provisions in the Covenant giving rise to immediate implementation. XV Among
these are equality, non-discrimination and the special protection for women and children. It is
true that these obligations need immediate implementation. However, they are already covered
by IHL of occupation. Part Il of Geneva Convention IV provides for special measures of
protection for children and women that applies to every population affected by war irrespective
of the existence of occupation. Section Il of Part 111 of the Convention provides for further
protections governing the special protections within occupied territory. Hence, the ‘immediate
obligation” argument does not even possess a strong moral ground since the law of occupation
has provided for specific, context-based and even in some cases more rigorous protection in
the context of armed conflict V" IHL has long foreseen the special protection of children and
women, the guarantee of non-discrimination and other protections of immediate nature before
ICESCR was adopted. There is no need, and particularly no basis, to rely on the immediate

obligations to justify the application of the Covenant to military occupation.

Is the Obligation of Non-regression Applicable During Military Occupation?
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Another issue concerning ICESCR and belligerent occupation is the issue of non-regressive
measures. As a state is required not to deliberately adopt measures that diminish the level of
enjoyment of the rights in the Covenant, can we adopt similar standard in the context of military
occupation? The ICJ has endorsed this view when it held that Israel is under an obligation not
to raise any obstacle to the exercise of such rights in the fields where competence has been
transferred to Palestinian territory.X'™ From both the General Comment No. 3 and the ICJ’s

Advisory Opinion the following arguments can be made to challenge such view.

Firstly, the non-regression obligation under the General Comment No. 3 has two exceptions.
The first is that the adoption of regressive measures shall not be deliberate. It prohibits a
calculated state decision to regress the enjoyment of rights in the Covenant. This can be
considered the obligation of the occupying power too. But not because it is laid down by
ICESCR rather it already constitutes part and parcel of the IHL of occupation. Under The
Hague Regulation, the occupying power is subjected to a series of obligations not to disrupt
the existing system within the occupied power. The prohibition to legislate and the obligation
to respect the internal legal system of the occupied state signify the same. Moreover, the
provisions under the Geneva Convention 1V and the Additional Protocol | incorporate similar
prohibitions. Art 27 of the Geneva Convention IV encompasses different obligations
concerning the protection of persons, family and the need to treat protected persons with same
level of consideration without adverse distinction.! Even Art 39 of the same Convention goes
further by providing for the obligation to grant opportunity to find paid employment for persons
who have lost their gainful employment due to the war." Similar obligations are incorporated
in different provisions providing for protecting workers, provision of food and medical
supplies, hygiene and public health and the protection of property." It can be argued that these
obligations even go further than non-regression since they impose obligation upon the
occupying power to restore the socio-economic situation whose protection diminished not due
to the measures it has adopted rather as a general consequence of the armed conflict.

The other exception to non-regression is the need for justification. The General Comment No.
3 does not even prohibit deliberate regressive measures if it is duly justified."™ In the context
of military occupation, the occupying power is in the state of armed conflict and at the same
time in charge of administration of the occupied territory. It can be legitimately expected to
adopt necessary measures if situation demands. Also the law of occupation has imposed the
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obligation to restore peace and public safety on the occupying power. As part of this obligation,
the adoption of regressive measures can be justified or even necessary to carry out the

obligation of maintaining and restoring peace and public safety."™

In relation to the view of the ICJ indicated above, the obligation not to raise any obstacle is
already part of the law of occupation. Even though ICJ relied on ICESCR to justify this
obligation, it can easily be discerned for IHL of occupation which provides for the obligation
of the occupying power to respect the laws of the occupied state. This obligation essentially
requires the occupying power not to interfere in the enjoyment of such rights as incorporated
under the domestic legal system. Also if a need to interfere arises due to the inherent obligation
of the occupying power, obstacles to the enjoyment of rights are authorized under the law of
occupation. It could have been better to assess whether or not the alleged obstacles are
necessary to carry out the obligation to maintain and restore peace and public safety under the
IHL of occupation, instead of relying on the Covenant. By doing so, it is not a question of

primacy of the set of norms rather an application of a governing law of the situation.
b) The Principle of Continuity of Internal Legal System

Another but related issue is the obligation of the occupier to respect the legal system of the
occupied state unless absolutely prevented. The objective of occupation is not transforming the
occupied state. Whether or not transformation is necessary and how it should be done is a
political question that has to be inherently addressed by the free choice of the population of the
occupied territory." Taking into account the fact that legislative measures are at core of the
obligation imposed by the ICESCR, the prohibition to introduce new legislations indicates
there is no room for introducing new legislations to enforce the rights in the Covenant under

military occupation.

The counter argument for introducing new legislation to enforce ICESCR has been made by
relying on the French version of Art 43, which is the authentic version of The Hague
Regulation. According to this argument, the obligation to ensure ‘public order and safety’ is
provided as ‘I’ordre et la vie publique’ in the French version of the provision and the term ‘la
vie publique’ is broader than public safety since it includes ‘social functions, ordinary
transactions which constitute daily life’. Consequently it is suggested to translate the term as

civil life, not public safety.
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| still conquer that the use of the term ‘civil life’ instead of ‘public safety’ does not create a
meaningful difference when it comes to legislating for human rights obligations under
ICESCR. The term “civil life” could be much broader and can be interpreted as the restoration
of normal daily life of the population in the occupied territory. Whether or not this normality
empowers the occupier to come up with laws and appropriate measures in relation to the rights
under ICESCR is another issue. Moreover, legislating on the basis of such interpretation needs
to show that the rights and responsibilities of the occupying power under the law of occupation
are either insufficient or non-existent to restore life to normal daily routine. The law of
occupation has already enshrined the responsibility to maintain order and public safety on the
occupier. Moreover, while doing so the occupier is required to respect the internal legal system
of the occupied state and the manner and legal procedures of the administration of justice are
to be held in light of the laws of the occupied state. Whether it is a civil life or public safety,

there is no basis to justify the adoption of new legislations under the ICESCR scheme. V"

In addition, the French version providing for ‘civil life’ does not necessarily call for measures
transforming the territory to fulfil the rights under the Covenant. It is the firm belief of the
writer that by civil life, the provision intends to restore the normal daily life that used to exist
before the occupation, not a set of new measures aimed at transforming the way of life of the
population in the occupied territory. In this regard, it should be noted that the provision talks
about ‘restoring and ensuring’, not transforming public safety (or civil life). Restoration implies
maintaining or re-establishing the normal condition of life, not imposition of measures intended

to bring about a new condition of life in the guise of carrying out the obligation under ICESCR.

c) Does the Realization of ESC Rights Constitute the Absolute Necessity Exception under
Art 43 of The Hague Regulation?

As mentioned before the principle of continuity of the internal legal system has an exception.
That is, in the course of maintaining order and public safety the duty to respect the laws of the
occupied state can be disregarded if there is absolute necessity justifying it." What constitutes
‘absolute necessity’ is subject to interpretation and context-specific. However, the provision
requires the occupier to show that the respect for the laws of the country is impossible for the
occupier to comply with its responsibility of restoring and ensuring order and public safety.

Most of the obligations of the occupier under The Hague Regulation and Geneva Convention
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IV are related with maintaining peace and order."™ Most of the provisions deal with internment,
administration of justice and ensuring the basic necessities of the population in the occupied
territory. To this effect, it can logically be argued that the situations that justify the disregard
of the obligation to respect the laws of the occupied state are usually related to the
military/security measures that the occupier needs to undertake to protect the life of civilians
in occupied territory.™ For instance, instabilities in the occupied territory might require law
enforcement operations resulting in limitations of the normal rights enshrined under the laws
of the occupied state. Also force majeure due to natural or man-made calamities can disrupt
order and safety and consequently might warrant the disregard of the domestic laws of the

occupied state in order to restore order and safety within the occupied territory.

Also the absolute necessity exception is an exception to a legal regulation intended to govern
a temporal situation of military occupation by maintaining the status quo. As an exception to a
conservative law of occupation, such exception needs to be construed very strictly. Taking into
account the fact that the occupier is not a formal replacement of the sovereignty of the occupied
state and that occupation is meant to be essentially temporary, considering the progressive
realization of ESC rights as exception under Art 43 is farfetched. Moreover, if the exception
under Art 43 includes the adoption of legislative and other appropriate measures to
progressively realize the rights under ICESCR, it runs the inevitable risk of over empowering
the occupier and legitimizing the military occupation as an instrument of transformation, which

is neither intended nor warranted under IHL.™

d) Isn’t the IHL of Occupation Adequate to Ensure the Socio-economic Needs of the

Population in Occupied Territory?

In dealing with whether or not ICESCR obligations apply during military occupation, it is
necessary to identify in what role we are arguing for the application of the Covenant.
Occupation is a matter primarily governed by IHL. In other words, there is an independent
legal regime exclusively dealing with the norms of military occupation under IHL. Hence, as
far as occupation is concerned the law of occupation under IHL is lex specialis.*" Any other
argument extending the application of other branch of international law, specifically
international human rights law, has to be secondary to the IHL law of occupation. To this effect,

a resort to ICESCR as a separate legal regime will only be necessary if there is no similar (or
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equivalent) protection accorded under the law of occupation. This of course is dependent on

the validity of the premise that ICESCR applies to military occupation.

As held before there is no legal basis to claim that ICESCR applies to military occupation.
Such application is neither foreseen by the Covenant nor warranted under the law of
occupation. This is especially true when we look at the socio-economic protection that The
Hague Regulation and the Geneva Convention IV have provided during occupation.™ In this
regard, the right of workers is protected under Art 52 of Geneva Convention IV. The protection
of property is provided under Arts 53 (2) and 53 of The Hague Regulation and Geneva
Convention IV respectively. The protection of medical and food supplies is also provided under
Arts 55 and 56 of Geneva Convention IV. These provisions imposing socio-economic
obligations on the occupier are special norms exclusively governing the state of military
occupation. As a special set of norms designed to govern occupation, they determine the
specific obligations of the occupier in relation to the population of the occupied territory.™V
However, the extent of protection provided by these provisions and ICESCR are different.
Taking into account the fact that these provisions are meant to deal with a situation of armed
conflict giving rise to military occupation, the provisions are not normally required to accord
the same level of protection like that of ICESCR. As a result, a further incorporation of

additional set of obligations based on ICESCR is not necessary and not envisaged.

Another point is, to hold that ICESCR does not apply to military occupation; do we need to
show there is equivalent protection under the IHL of occupation for each and every right under
ICESCR? | am afraid not. The ICESCR and the law of occupation are two different set of
obligations intended to govern different situations. The IHL of occupation has already provided
for socio-economic protections tailored with the context of military occupation. It has dealt
with the protection of workers, the provision of food and medical supplies, the protection of
property including housing, the administration of justice and the administration of financial
sources.™ These provisions are exclusively meant to govern the situation of military
occupation. As a set of independent norms that govern a special situation of military
occupation, these provisions apply irrespective of the nature and extent of protection that
ICESCR envisages. If a right recognized in ICESCR has no respective protection under the
IHL of occupation, it means there is no obligation in relation to this right unless there is a
domestic law of the occupied state that provides for similar protection. For instance, the right
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to social security is provided under Art 9 of the ICESCR. There is no provision that deals with
social security under the law of occupation. Does this mean the occupying power has to come
up with a scheme for ensuring this protection? The only legitimate obligation on the occupying
power is only if there is a domestic legal scheme ensuring the social security of the population
of the occupied territory; the occupier is duty bound to respect and ensure such protection under
Art 43 of The Hague Regulation. This is not because social security is provided under ICESCR
rather it is part of the domestic legal system of the occupied state that the occupying power is
required to respect under the IHL of occupation.

3. What Relevance does ICESCR Serve in Military Occupation?

I have argued that ICESCR as a separate legal regime should not be applicable in situations of
military occupation. Neither the Covenant envisages the possibility of such application nor is
it necessary to extend its application to military occupation. However, does this mean ICESCR
is completely irrelevant for an occupying power? | will address this issue by dealing with the

following two points

a) ICESCR applies if the occupied state has domesticated the Covenant in the domestic

legal system

One of the obligations of the occupier is to respect the laws of the occupied state unless it is
absolutely prevented to do so while ensuring order and public safety. ICESCR, like most of
international human rights treaties, requires domestication acts to be part of the domestic legal

system.™"! In this regard, General Comment No. 9 provides;

“...the Covenant norms must be recognized in appropriate ways within the domestic legal
order, appropriate means of redress, or remedies, must be available to any aggrieved
individual or group, and appropriate means of ensuring governmental accountability must be

in place’ i

The procedure of domestication might vary based on the monist or dualist nature of the legal
system of the occupied state.™"'' However, once the necessary domestication process has been
made, ICESCR is considered part and parcel of the domestic legal system of the occupied state.
Therefore, the duty to respect the laws of the occupied state encompasses the duty to respect

the ICESCR and to comply with the obligations it imposes like any other domestic law of the
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occupied state. Here, it should be noted that the application of ICESCR is not as a separate
legal regime intended to apply to situations of military occupation. Rather, it applies because
it constitutes part of the domestic law of the occupied state and the occupying power has a clear
obligation to comply with it.

b) ICESCR could supplement the clarification of the socio-economic obligations under
the IHL of Occupation

Despite the fact that ICESCR does not apply as an independent legal regime, it plays a vital
role in the interpretation of the socio-economic obligations of the occupier under the law of
occupation. In determining the nature and extent of legal obligation of the occupier concerning
the socio-economic protections envisaged under the law of occupation. In this regard, the

ICESCR plays a vital role of ‘informing’ the provisions of the law of occupation.
For instance, Art 52 of the Geneva Convention 1V reads

No contract, agreement or regulation shall impair the right of any worker, whether voluntary
or not and wherever he may be, to apply to the representatives of the Protecting Power in order
to request the said Power’s intervention. All measures aiming at creating unemployment or at
restricting the opportunities offered to workers in an occupied territory, in order to induce
them to work for the Occupying Power, are prohibited.”™

This obligation of the occupier needs further clarification in relation to the legitimacy of
measures it has taken in relation to the potential impact of such measures on unemployment. It
is clear that this provision is not a substitute (or even an equivalent) for Arts 6 and 7 of ICESCR,
and as mentioned before it is not supposed to be. The ICESCR provides for measures taken to
enhance the right to work and ensure the conditions of work while Art 52 of Geneva
Convention IV provides for the obligation to respect the right of the worker to have access to
the Protecting Power and ensure that the measures it has taken does not create unemployment.
In this regard, it should be noted that the measures envisaged under Art 52 of Geneva
Convention IV are not necessarily related with enhancing or progressively realizing the right
to work. Rather the measures can be any measures within the meaning of Art 43 of the Hague
Regulation and the protection of the right to work is incidental to the adoption of such

measures. However, while assessing the obligation of the occupying power within the context
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of Art 52 of Geneva Convention 1V, Arts 6 and 7 of ICESCR and General Comment No. 18"
of the Committee will provide clarity to the meaning of the obligation. In this regard, the
ICESCR and General Comment No. 18 informs the measures taken by the occupying power
not to interfere with the freedom to choose occupation, the obligation not to make the
conditions of work difficult, to respect the trade unions and similar elements of the right to

work deemed relevant in light of the specific measures adopted by the occupying Power.

c) What is the difference between application as a separate legal regime and

supplementing the IHL of occupation?

| believe the argument that ICESCR does not apply to military occupation on the one hand and
the position that ICESCR plays a role in informing the obligation of the occupier under IHL
need further clarification. The application of ICESCR as an independent legal regime requires
the occupier to enforce the necessary elements of legal obligation envisaged in the Covenant
as illustrated through the General Comments of the Committee. If ICESCR apply as a separate
legal regime, the occupier will have to take the necessary legislative and other appropriate
measures intended to progressively realize the rights in the Covenant. Also, the application of
ICESCR as an independent legal regime will entitle a person to exclusively rely on the
Covenant to claim and enforce his/her rights. Hence, like The Hague Regulation and Geneva
Convention IV, ICESCR will be a governing legal instrument determining what is valid and

invalid concerning the actions (or inactions) of the occupying power.

On the other hand, the argument that ICESCR does not apply as an independent legal regime
but still plays a vital role in informing the actions of the occupying power whenever relevant
has a different legal consequence. Here, ICESCR as an international human rights treaty does
not establish a set of obligations that the occupying power needs to uphold throughout the
military occupation.™ The provisions of ICESCR do not give rise to an independent set of
norms governing the military occupation. Rather, whenever there is a relevant action by the
occupying power in relation to the socio-economic obligations envisaged under the law of
occupation, ICESCR could inform such actions by serving as an interpretive tool (or guidance)
to specific measures of the occupying power. This entails a totally different nature of
obligation. Firstly, ICESCR as a whole does not apply. Hence, there is no obligation to take

appropriate measures to ensure that the rights in the Covenant would be realized progressively.
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The occupying power is not required to come up with laws, policies and strategies necessary
to realize every ESC right within the Covenant. Secondly, reference to ICESCR will only be
made whenever it is necessary to carry out the obligations under the law of occupation. Here,
the role of ICESCR is to provide relevant considerations that the occupying power could make
while carrying out the obligations under the law of occupation. In other words, ICESCR can
be referenced like any other soft law providing clarification to the set of obligations under the
law of occupation. However, as an international instrument considered more authoritative
concerning the ESC Rights protection, ICESCR might possess a primary moral position in this

scheme.

However, it should be emphasized that there is a fundamental exception to this point. That is
when ICESCR is domesticated and has been made part of the internal legal system of the
occupied state. In this situation, ICESCR constitutes part of the laws of the country that the
occupying power should respect unless absolutely necessary under Art 43 of The Hague
Regulation. Even in this situation, the duty of the occupying power is to ‘respect’, which is not
to interfere concerning the enjoyment of laws and policies that protect the rights under
ICESCR. There is no obligation to take positive steps to progressively fulfil the rights within
the Covenant.

CONCLUSION

The gradual developments concerning the application of human rights law to armed conflict
have created a complex legal phenomenon concerning the interplay between IHL and Human
Rights Law. Military occupation is part of such phenomenon. However, a legal regulation
needs clarity and consistency as much as it needs wider application in terms of the subjects it
regulates. An unwarranted extension of the application of a legal instrument to a situation

already regulated by separate and independent legal regime is misguided.

The IHL of occupation provides for a set of norms that regulate the behaviours of the parties
involved. These norms are designed taking into account the special feature of military
occupation which involves the control and administration of a territory by a foreign power
without the consent of the legitimate government of the territory. The occupying power is not
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a de jure formal replacement of the legitimate government. The occupying power is granted
the powers and responsibilities under IHL because they are necessary to restore and ensure
normal daily life in the occupied territory. A normal daily life shall not require transformation
of the whole system. If that is required, it is not the business of the IHL of occupation to regulate
that. Neither does the introduction of a separate legal regime necessary to take charge of
transformation in parallel with IHL of occupation. To ensure normality in the territory in light
of the needs of the population in the occupied state and the responsibilities of the occupying
power, IHL has provided sufficient and specific norms. The fact that the responsibilities of the
occupying power are consistent with the temporality of occupation and significant safeguards
for protecting the population of the occupied territory are provided show that the IHL of

occupation governs the military occupation to the exclusion of ICESCR.
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