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ABSTRACT

From 17" April 1975 to 7™ January 1979 Cambodia was under the power of Khmer Rouge,
when the war ended in 1998 with the distilling of political and military structure of Khmer
Rouge; there was an establishment of ECCC that is Extraordinary Chamber in the Courts of
Cambodia to bring the people responsible for genocide in Cambodia to justice. The paper
would talk about how by applying the doctrine of Joint Criminal Enterprise’ ECCC was able
to make perpetrators that were not directly involved liable for their actions. It also focuses on

how it’s important to establish local tribunals while punishing international crimes.
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INTRODUCTION

From 17 April 1975 to 7" January 1979 Cambodia was under the power of Khmer Rouge'.
1.7 Million People were believed to have died of starvation, torture, execution and forced labor
in his three years of rule." The war ended in 1998 with the distilling of political and military

structure of Khmer Rouge.™

In consequence of this atrocity, Extraordinary Chamber in the Courts of Cambodia (ECCC)
was established, in accordance with the agreement between royal government of Cambodia

and united nation, within the existing court structure of Cambodia."

To accomplish this scale of atrocity there has to be a systematic functioning of the government
in a state. This can only be accomplished when there are people who come together to bring
their goals to finality. This brings us to the principle of Joint Criminal Enterprise. Joint criminal
enterprise applies to people who carry out crime collectively.Y Though it is not certified in
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international law, it has been used as a yardstick to convict people not directly involved in
many trials. It was first formulated by Tadic appeals chamber.”" Joint criminal enterprise has
been causing controversies at international criminal tribunal, due to its lack of statutory base
as well as its weak foundation under customary international law."" Its use in ECCC proved
problematic as well because its implication includes not only who orders, aids, investigates,

plans and abets but also those superiors who fail in preventing the crimes.

JOINT CRIMINAL ENTERPRISE

From the former Yugoslavia (ICTY) till Tadi¢ the appeal judgment in 1992,Y" the joint criminal
enterprise doctrine, as a personal criminal liability has emerged in the jurisprudence of the
International criminal trial, it has been subsequently reliable and also been relied upon by other
international tribunal and courts.™ Since, then ICTY has pronounced JCE on many occasions
now it can be considered as consolidated concept of international criminal law capable of
providing a legal framework to inculpate perpetrators of mass crimes whose particular structure
and magnitude are a direct consequence of their international nature.* The basic characteristic
of these crimes is that there are usually collective plan or policy implemented behind their
commotion, by an individuals acting at different levels and in different capacity.' The person
who concretely commits the crime is often mere participant in a broader criminal venture
planned and organized by senior political or military leaders.X" Therefor excluding or
undermining superiors’ criminal liability would disregard their role in commission of the

offence as well as the gravity of their behavior. "

JCE is a mode of liability within the meaning of committing under article 29 of the ECCC law.
The use of JCE must be in alliance with nullum crimen sine lege®", it is the fundamental
principle in international human rights law and international criminal law. Therefor the
application of JCE must satisfy the existence of law requirement and foreseeability and

accessibility requirement.*

ECCC
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In 1975, Khmer Rouge regime came into power under the leadership of pol pot.*' This time
resulted in civil war and wide spread atrocities over people, which resulted in death of around
1.7 million in Cambodia.*¥"" With the coming in of Vietnamese in 1979 Khmer rouge regime
was over thrown. " To prosecute the senior leaders of Khmer rouge regime Cambodian
government requested United Nations to help them in establishing a trial.** ECCC was formed
when Colombian government asked for help in proceeding Khmer Rouge government, from
United Nations.** In 2001, Cambodian government validated the establishment law and then
amended it in 20149 The law gave all the subject matter, the temporal and personal
jurisdiction of ECCC.

United Nations general assembly on 13" may 2003 approved the draft agreement between UN
and Cambodia offering extraordinary chambers in courts of Cambodia to punish senior leaders
and those who were most responsible for serious crimes and violation of Cambodian penal law,
and international laws " Secretary General in March 2006 and list of thirty Cambodian
nominated seven judges and international judges were approved by supreme council of

magistracy in May 2006 this was followed by royal decree. "

ECCC unlike most of the international courts in based in its own country that is where the
crime took place.™ According to one’s, believe this helps towards establishing the local
relevance of the legal proceedings and establishing a healthy relationship between the courts
and the people suffering because of the crime. Holding the trail in the same place where the
crime took place makes it easier to collect evidence and investigating crime scenes, and calling
of the witnesses. ' ECCC has given a very effective model for future prosecutions of
international justice, as it makes it mandatory for every international staff to work in collision

with a local counterpart Vi

Working of local people with the UN help it giving justice efficiently and faster, as they are
able to speak to the local people without hesitation and language barriers, which has been seen
through the establishment of various truth commissions. It also helps, as they are able to
understand the degrees of social roles that can contextualize fact-findings, such as issues of
socioeconomic standing, ethnicity, and gender; also they have lived through the atrocities,
which makes it easier for them to associate with the situation rather than them explaining the

situation to a third party.
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The ECCC has provided a model of a hybrid, which is a significant achievement, which
provides a potential template for future international justice proceedings.®'" A hybrid tribunal

is the one, which based on both international and national laws and norms. *¥x

‘The ECCC presented an unprecedented task of leading historical legal research in the context
of preserving the rights of the accused, while in a race against time to collect testimonial
evidence in the context of fading memories and witnesses dying of old age.”™* This clearly

showed that passing of any amount of time does not immune the crime.

JURISDICTION

ECCC particularly deals with the crime of genocide as according to the provisions laid down
in the Genocide Convention, 1948 crimes committed against humanity as defined in 1998
Rome statute of international criminal court, breach of Geneva conventions and crimes defined
in chapter Il of Cambodian law of 2001.%" The procedure of the chamber moves parallel to
the Cambodian law but if in a particular matter Cambodian law is silent, or if in any case, there
is uncertainty regarding the interpretation or application of any domestic law, guidance could
be sought in procedural laws established at the international levels.**" The ECCC are
supposed to exercise their jurisdiction in harmony with international standards of justice,
fairness and due process, as set in article 14°%V and 15°*" of 1966 International Covenant on
Civil and Political Rights, to which Cambodia is a party. ¥l ECCC follow subject matter
jurisdiction as mentioned in the article 2 of the agreement, which would be compatible with
Cambodian law of 2001V |t also mentions that the agreement would be implemented
through the Cambodian law of 2001.%*Vil The agreement also states that Vienna Convention

on the Law of Treaties, 1969 also applies. ™

This agreement is seen as an international treaty although it ties perfectly well with the
domestic laws of the country. The chambers consist of two chambers 1) Trial Chamber and 2)
Supreme Court Chamber. The trial chamber comprises of three Cambodian judges and two
international judges whereas Supreme Court chamber consists of four Cambodian judges and
three international judges.X The Supreme Court chamber serves as both appellate and final

instance X!l
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NULLUM CRIMEN

Nullum crimen sine lege principal emerged as a domestic law was recognized by international
law post world war 11.X'" At Nuremberg tribunal, the defendants, as was recognized as a general

principle of justice repeatedly invoked this principle X!

The main issue of JCE applicability at ECCC is that it should be in accordance with the
principle of nullum crime sine lege. ECCC authorized this principle under article 33 of ECCC
law, which states “The Extraordinary Chambers of the trial court shall exercise their
jurisdiction in accordance with international standards of justice, fairness and due process of
law, as set out in Articles 14 and 15 of the 1966 International Covenant on Civil and Political
Rights.”"V This clearly shows that the laws are in harmony with that of international laws and

not in exclusion of it, specifically the basic Human Rights.

Therefor by fulfilling this obligation, the crimes that were committed from 1975 to 1979 fall
under ECCC’s jurisdiction only if they were part of international or national criminal offence

at the time XV

In ECCC, the defense teams have vigorously challenged the JCE liability and sparked
controversial decision by the co-investigating judges, PTC, and trial chamber.X' JCE in ECCC
IS an argumentative issue as its jurisdiction covers a period, which is well before, that any other
modern international court as covered. XV JCE as a mode of obligation under global law
currently is well established as has been clearly established by its application by various

tribunals in various cases.

ECCC needs to focus, on what type of regular plan/JCE obligation existed in standard universal
law starting 1975. This determination will turn generally on the Court's perspective of how
nearly the Tadi¢ detailing of JCE reflects post-WWII law. If the holding of Tadic is on the lines
of JCE jurisprudence and its interpretation of after world war jurisprudence, then the chamber
can hold that JCE existed in a form substantially similar to its modern incarnation, as virtually
all of the legal precedent cited by the ICTY Vi

There are only two multilateral and some domestic equivalent modes of liability that are the
only legal sources cited in Tadic that are post ECCC’s temporal jurisdiction.** These treaties

and laws were examined as secondary evidence of general state practice and opinio juris.' Even
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ICTY appeals chamber has openly specified that Joint criminal enterprise and common plan
liability are the same." This clearly shows that joint criminal enterprise made its place in
international law sometime during or shortly after World War I1 era. "' Now if ECCC supreme
court chamber follows the PTC’s joint criminal enterprise decision, holding that JCE still exists
in some form different from its modern version, then the chamber would be indirectly
disagreeing with the ICTY, ICTR and SCSL’s reading of the post-world war 1 jurisprudence.""
If ECCC holds that joint criminal enterprise existed in form of common plan in customary
international law in 1975, in that case it has to determine whether each accused had sufficiently
enough information of this form of liability at the time of action or the crime."v Even many
domestic criminal codes provide support in an indirect way to joint criminal enterprise as legal
concept by 1975."

In addition to crimes under international law that ere applicable to Cambodia in 1975, the
chamber also has a jurisdiction over crimes under the 1956 Cambodian Penal Code'' this code
is broadly based on French criminal law occupies three separate while dealing with group

liability, which are

1. Co- action
2. Complicity
3. Co- authorship™"

The code is quite clear regarding how to differentiate between these three interrelated
concepts.M" Besides, there exists a heap of wellsprings of global law that now largely

accommodate such risk.'*

Holding a Position of Authority

The prime probative factor of JCE liability is whether the accused held a position of authority
within JCE. As held in the cases under ICTY chambers, when Appling a systematic JCE, the
position of authority is also relevant evidence for establishing the accused’s awareness of the
systematic attach. The accused participation in enforcing or perpetuating the common
criminal purpose of the system and eventually for evaluating his level of participation is
important for the sentence of punishment.™ The position of authority is a probative of

accused’s knowledge and his participation in the original plan.*" This position of the accused

INTERNATIONAL JOURNAL OF LEGAL DEVELOPMENTS AND ALLIED ISSUES
VOLUME 5 ISSUE 4 - JULY 2019
ISSN 2454-1273 (Online)




An Open Access Journal from The Law Brigade (Publishing) Group 7

is also useful when extending JCE is charged, as it may tell about the accused’s subjective
knowledge of the likelihood of the commission of furtherance, and foreseeability of the

crime. X

ICC

ICC applies the doctrine of co-perpetration, which is defined as those who have joint control
over the collective crime.”™ Collectiveness of the crimes has always been and remains, one of
the most contentious areas of substantive international criminal law. To impose individual
liability for collective endeavors the doctrine that are applicable, which have obsessively
dominated the case laws from Nuremberg to current pronounced decisions of ICC are that of
conspiracy, JCE, and co-perpetration. Although every court applies different doctrines, the
basic principle of all of them is the same that is how to hold a defendant responsible for the

action of others.™i

Rome Statute is the first international instrument that explicitly regulates JCE doctrine. It does
not resemble those of the statutes of ICTY and ICTR.™!" Article 25(3) (d) of the Rome Statute
expressly deals with the doctrine of JCE.™ ! |n the Lubanga case, pre-trail chamber took, the
view that article 25(3) (d) refers to a concept of co-perpetration based on the notion of joint
control over the crime.”™ The major difference between ICC chamber’s concept of joint control
and JCE is that joint control requires accused to make an essential contribution such that the

commission of the crime would be frustrated if the contribution were withdrawn.”*

REFERENCES

' Kitti Jayangakula, Is the Doctrine of Joint Criminal Enterprise a Legitimate Mode of Individual
Criminal Liability, available at
https://lup.lub.lu.se/luur/download?func=downloadFile&recordO1d=1693741&fileO1d=1693742,
visited on 24th April 2019, 4:30p.m.

" 1bid.

I I bid.

v Ecce.gov.kh. (2019). Introduction to the ECCC | Drupal. [online] Available at:
https://www.eccc.gov.kh/en/introduction-eccc [Accessed 10 Jul. 2019].

INTERNATIONAL JOURNAL OF LEGAL DEVELOPMENTS AND ALLIED ISSUES
VOLUME 5 ISSUE 4 - JULY 2019
ISSN 2454-1273 (Online)




An Open Access Journal from The Law Brigade (Publishing) Group 8

Y Mpil.de. (2019). [online] Available at: https://www.mpil.de/files/pdf3/mpunyb_02_bigi_14.pdf
[Accessed 10 Jul. 2019].

Vi Ibid.
Vil 1hid.
Vil Jens David Ohlin, JOINT INTENTIONS TO COMMIT

INTERNATIONAL CRIMES, available at https://www.law.upenn.edu/live/files/337-
ohlinjointintentionsinternationalcrimespdf, visited on 25" April 2019, 9:30p.m

™ Supra 5.

X Cld.irmct.org. (2019). Three categories of JCE » ICTR/ICTY/IRMCT Case Law Database. [online]
Available at: http://cld.irmct.org/notions/show/952/three-categories-of-jce [Accessed 10 Jul. 2019].

Xi Supra 8.
Xi Supra 8.
Xiit Sypra 8.

XV «Nullum crimen sine lege is the principle in criminal law and international criminal law that a
person cannot or should not face criminal punishment except for an act that was criminalized by law
before he/she performed the act.”

* Giulia Bigi, JCE in jurisprudence, available at
http://www.mpil.de/files/pdf3/mpunyb_02_bigi_14.pdf, visited on 24™ April 2019, 5:30p.m.

i Sypra 1.
it Sypra 1.
it Sypra 1.
XX Supra 1.

* Eccc.gov.kh. (2019). Extraordinary Chambers in the Courts of Cambodia (ECCC) | Drupal. [online]
Available at: https://www.eccc.gov.kh/en/node/39457 [Accessed 10 Jul. 2019].

X | bid.
i bid.
XXiii Ibid.

XV Jysticeinitiative.org. (2019). Performance and Perception: The Impact of the Extraordinary
Chambers in the Court of Cambodia. [online] Available at:
https://www.justiceinitiative.org/publications/performance-and-perception-impact-extraordinary-
chambers-court-cambodia [Accessed 10 Jul. 2019].

¥ 1bid.
> bid.

INTERNATIONAL JOURNAL OF LEGAL DEVELOPMENTS AND ALLIED ISSUES
VOLUME 5 ISSUE 4 - JULY 2019
ISSN 2454-1273 (Online)




An Open Access Journal from The Law Brigade (Publishing) Group 9

Vil International Justice Monitor. (2014). Justice Delayed is Still Justice. [online] Available at:
https://www.ijmonitor.org/2014/08/justice-delayed-is-still-justice/ [Accessed 10 Jul. 2019].

XXviii Ibid.
XX 1hid.
X 1bid.

X Nations, U. (2019). United Nations Office on Genocide Prevention and the Responsibility to
Protect. [online] Un.org. Available at: https://www.un.org/en/genocideprevention/genocide-
convention.shtml [Accessed 10 Jul. 2019].

it Kjtti Jayangakula, Is the Doctrine of Joint Criminal Enterprise a Legitimate Mode of Individual
Criminal Liability, available at
https://lup.lub.lu.se/luur/download?func=downloadFile&recordO1d=1693741&fileO1d=1693742,
visited on 24" April 2019, 4:30p.m.

it Eoce.gov.kh. (2019). [online] Available at: https://www.eccc.gov.kh/sites/default/files/legal -
documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf [Accessed 10 Jul. 2019].

XN Article 14

1. All persons shall be equal before the courts and tribunals. In the determination of any criminal
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair
and public hearing by a competent, independent and impartial tribunal established by law. The press
and the public may be excluded from all or part of a trial for reasons of morals, public order (ordre
public) or national security in a democratic society, or when the interest of the private lives of the
parties so requires, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice; but any judgement rendered in
a criminal case or in a suit at law shall be made public except where the interest of juvenile persons
otherwise requires or the proceedings concern matrimonial disputes or the guardianship of children.

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until proved
guilty according to law.
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communicate with counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through legal assistance of
his own choosing; to be informed, if he does not have legal assistance, of this right; and to
have legal assistance assigned to him, in any case where the interests of justice so require, and
without payment by him in any such case if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;
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