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Introduction

MARRIAGE in the modern world, and throughout history, has been an institution that every young person was
supposed to aspire to be a part of.>*® For a concept that is so deeply entwined in society that everyone is expected
to be a part of it,®° marriage has been exclusionary since its inception towards certain communities of people.>®°
A Dbattle between public policy, religion, and social norms is waged every time a group of people is included, or
excluded, from being able to marry. The current polarizing issue is that of same-sex marriage.*®* This paper aims
to explore the social, political, and legal aspects of same-sex marriage in India. It also examines the roots of

marriage, and why people are hesitant to acquiesce to a more inclusive form of marriage.

Over the course of this paper, the simple and complex definitions of marriage are explored. The contentions of
the opponents of same-sex marriage are analyzed. The claim that changing the components of marriage would
radically change the structure and purpose of marriage is explored. Following this social analysis, the laws of
various countries are examined to look at the legality of same-sex marriages. This is followed by a comparative
analysis with family law in India, and the legality of same-sex marriages under the relevant statutes. Alternative

institutions like civil unions are also analyzed.

What is Marriage?
The question about what marriage is can be interpreted in both simple and complex ways. For the simple definition
of marriage, the Oxford English Dictionary defines marriage as “The condition of being a husband or wife; the

relation between persons married to each other; matrimony”.%%2 However, the dictionary now acknowledges (in
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fine print) that the term is now sometimes used with reference to long-term relationships between partners of the

same sex.3%3

Many other definitions that were examined define marriage as a union between a male and a female.®®* This
indicates that the non-legal definition of marriage has been evolving at a slow pace. This simplistic view of
marriage is problematic. The definition of marriage needs to be viewed with respect to the societal context.3®® The
meaning of marriage also changes when social factors like religion and morality are included in the definition of
the nature and scope of marriage. When considering all such factors, the simple definition of marriage fails.
Marriage, contrary to popular opinion, is not a personal relationship. It is a social institution that is constantly
evolving, and any view contradicting popular views on marriage are repressed.%® Of all the factors weighing in
on marriage, the religious perspectives on marriage hold more weight than any other factor in how society

perceives marriage.

Religious perspective on marriage

One of the most common features of mainstream religions is the prescription of the rituals and rules of conduct
of marriage. All three major religious in India, Hinduism, Islam, and Christianity, *’ prescribe their own
definitions and conduct of marriage. None of them expressly have provisions for, or even acknowledge, same-

sex marriage.

In Hinduism, marriage is defined as the joining of two individuals for life, so they can pursue Dharma, Artha,
Kama, and Moksa together. Hindu marriages are recognized by law and are usually between a members of
opposite sex. There are a few instances where people of the same sex have gotten married, although authorities
refused to give official legitimacy to the marriage.>®® Although there are several dharmic texts that contain
prohibitions of homosexuality, there are also a number of mythological stories that show homosexual experiences
as natural and joyful.*®® There has been no express mention of same-sex marriage in the mythology. In a 2004

survey, most — though not all — swamis said that they opposed the idea of a same-sex marriage that was sanctified
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by the Hindu religion.3”® Although there is only acceptance of same-sex relationships in small pockets of modern
Hindu societies, this has not stopped some priests from performing same-sex marriages, with some being

performed as early as 2001.3"

From an Islamic perspective, marriage is considered to be a legal contract or a “matrimonial contract” between
two people. The bride is supposed to give consent to the marriage of her own free will. A religiously valid Islamic
marriage requires a formal, binding contract. In Islam, there is a problem with even accepting people of the same
sex in sexually active relationships. Muhammad is said to have prescribed the death penalty for both active and
passive partners in same-sex activities.>’? The moral or theological argument behind this being that any person
who performs homosexual activities challenges the harmony of God’s creation, and is therefore a revolt against
God.3” Therefore, it can be presumed that members of the same sex could never be married, and even if they

were married, they could never consummate such a union.

In the Christian view, there is no outright definition of marriage. There are several passages in the bible which
seem to imply that marriage is a union of a man and a woman. For example, a passage in the Bible states that
husbands should love their wives as Jesus loved the church.3”* Although there is no definition of marriage, most
of the traditional Christian societies and churches do not recognize same-sex unions.>”® They believe that
marriages should be restricted to “traditional” marriage.3’® Some far-right groups even believe that homosexuals

should be stoned to death due to a passage in the Old Testament.>”’

As can be seen from these examples, mainstream religions have been reluctant in accepting same-sex marriages,
or even non-heteronormative sexual relationships. From the lens of mainstream theology, it is not feasible for

same-sex partners to get married.

There is some hope that this problem of societal perception can be fixed through the process of changing
interpretations of religion. For most of history, traditional Hindu laws excluded marriages between different
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378 379

castes,”’® remarriage of widows>"” and divorcees. In modern society, most people would disagree with these
restrictions. This can be seen in other religions as well. For example, in the Bible, it is stated that people should
not eat shell fish®®, or use mixed fabrics®!, or that people should be stoned to death for not observing the

Sabbath®2, Most Christians no longer follow such rules.

Such change is not only possible in Religion, but also societal perceptions in general. For another example, 4%

of people in the United States approved of inter-racial marriage in 1958, as opposed to 87% in 2013.%83

In the long term, it is entirely possible that the weight of public opinion will change in favour of same-sex
marriages in the Indian context. This does mean that in the status quo, same-sex relationships face an uncertain

reality.

Legality of Same-sex Marriage in India

The current laws regarding same-sex marriage in India are framed in a manner that does not expressly prohibit
same-sex marriage. For example, when the Hindu Marriage Act defines the people who will be eligible to marry
under the act,“ it does not lay down any provision that states that only people of the opposite-sex can get married
to each other. In fact, the only problem arising in the conditions for marriage is the section that talks about the
age requirements of the bridegroom and the bride.3% The same thing can be observed under the Special Marriage
Act.®® Even if the law prima facie does not prohibit same-sex marriages, several obstacles still exist before same-

sex marriages can be legally recognized.

Criminalization of Homosexual Activities
Despite the lack of any obvious restraint on same-sex marriages, there are other factors to consider before a person

enters into one. For example, consummation of a marriage is considered to be one of the salient features of Hindu
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marriage.3®” However, consummation of marriage, in the case of two males getting married, would be a violation
of criminal laws.% In arguendo, even if same-sex partners were allowed to be legally married, there is always
the chance that they may be prosecuted for their sexual relationship. Therefore, any marriage that might exist, at
least in the case of two males getting married, would be one without any sexual activity. If the couple decides to

engage in sexual activity, they would have to constantly worry about prosecution under the Indian Penal Code.>®

With such laws still being actively enforced,3® it is not possible for same-sex partners to marry without being
subjected to constant awareness of the fact that they could be arrested under Section 377 and sent to prison.

Arguably, this is a blatant violation of such persons’ right to equality®** and right to life3%,

The Delhi High Court in Naz Foundation v. Govt. of NCT of Delhi®®® stated that Section 377 of the Indian Penal
Code was unconstitutional insofar as the restrictions on homosexual activity were concerned. The Court read the
word “sex” with a liberal interpretation, including biological sex, as well as sexual orientation into the word. This

effectively meant that any law that specifically targeted homosexuals would be prima facie void.

This case was later overturned in Suresh Kumar Koushal v. Naz Foundation®®*. The Supreme Court stated that
role of reforming the law was that of the legislature, and that the judiciary could not strike down certain provisions
of the law. The bench, however, only commented on the ability of the High Court to strike down the law, they
did not vitiate the opinion of the Delhi High Court that Section 377 was unconstitutional.>®®

The judiciary has acknowledged, at least tacitly, that the marginalization of same-sex couples would violate the
fundamental rights of such individuals. Until laws that target such people are struck down or repealed, no same-

sex marriage would be safe from persecution.
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Lack of Official Recognition of Same-Sex Couples

In 1993, Vinoda Adwekar and Rekha Chaudhary approached the Registrar of Marriages with the intent of
obtaining a marriage certificate.3®® The Registrar did not turn the women away immediately, but held an
emergency deliberations with the judiciary and law enforcement to determine whether they could be issued such
a certificate. In this case, one of the women was dissuaded from the marriage. Regardless of the lack of a definite

outcome, it could be seen from the uncertainty of the Registrar that there is a lack of clarity in the family laws.

Asking whether there is law that expressly prohibits same-sex marriage might not be the best option. Rather, the

question that should be asked is whether same-sex couples can get married under existing laws.

A question might be raised as to how important State recognition of a marriage is. In order to answer this question,
the origins of the State authority of marriage must be considered. In pre-modern times, at least in Europe, marriage
was a secular matter, so religious involvement was not needed. The Clergy merely blessed the institution as they

did other secular undertakings.3®’

Over time, with increasing pressure from the upper classes, the blessing ceremony moved from outside the church
to inside. Eventually, the ceremony that is followed today evolved over time. The state’s takeover of marriage
was not completed until the French Revolution, when it was declared that the only valid marriages would be civil

ceremonies that were registered by an officer of the State.3%®

In the case of Hindu marriages, it is not unusual for people to get married and not get the official documentation
of the marriage. In case the need for legal intervention was necessary, the judges would examine evidence of the
marriage. Evidences like photographs and recordings are used to see if two people were married. The need for
following the ceremonies is emphasized. Not following the ceremonies could result in the marriage not being

legitimate.3®° If the ceremonies cannot be proved, there can be no valid Hindu marriage.*®

Even though they might have completed all the required procedures and ceremonies for marriage, same-sex
couples have not been able to get official recognition. The couples involved would have been married in every
sense of the word, in accordance to the rites and ceremonies prescribed by religion, however, they would not be

considered married from the perspective of the State.*°* This would leave the couples of the same sex in the same
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legal grey area that is reminiscent of the gay marriages in US States, where same-sex marriages performed before

a State ban left such relationships in a state of limbo.*%2

This lack of a legal recognition means that these couples will not get the benefits and protections available to
other couples. For example, married people would be able to avail more financial aids than non-married couples.
This would be a violation of the principles of equity, as people are being discriminated against solely based on

their sexuality.

Legality in other Jurisdictions
Until the beginning of the 21% century, there was no modern law enacted that recognized the legality of same-sex

404

marriages. Polls across the Americas**® and Europe*** show that support for same-sex marriage has been rising

at a steady rate.

On the other end of the spectrum, there has been a trend of African countries criminalizing homosexuality and
enforcing extremely harsh penalties. Examples of this are the draconian laws enforced by Nigeria®®®, Uganda*®®

and several Central African countries®®’,

However, the most contentious of the battles is raging in the United States. Most Supreme Courts have struck
down laws that prohibit same-sex marriages. This chain of judgements was started in 2013, when the Supreme
Court ruled in favour of the rights of same-sex couples in Hollingsworth v. Perry*®® and United States v.
Windsor®®. In these judgements, the Supreme Court ruled that any ban on same-sex marriage would be
unconstitutional and that the Federal Government would have to recognize any marriages that were conducted at
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the state level. In 2015, the Supreme Court ruled in Obergefell v. Hodges*'? that states cannot refuse to issue

same-sex marriage licences, effectively legalizing gay marriage across the United States.*!!

The general trend in other jurisdictions has been a slow change in the legal status of same-sex marriages. In most
of the western nations, homosexuality is de-criminalized**2 and are well on the way to recognizing same-sex
marriage.*'® The areas that have started criminalizing homosexual behaviour is limited to the Middle-East*'* and
Africa*'® with some notable exceptions like Russia.**® With the recent judgements like Koushal, India might have

chosen a track that goes against the global trend in the aspect of same-sex relationships.

Alternatives to Marriage
As many communities struggled with the idea of non-traditional marriages, in a lot of places there was a
compromise between the two possibilities, with the proposal that other forms of relationships could be legally

recognized. This chapter recognizes and analyses such options.

Live-in Relationships

Live in relationships, also called cohabitation relationships, have been growing increasingly popular in various
countries, including India. In most places, people who do not have an option of getting married or recognized in
any official capacity resort to this option.**’

In India, they have been recognized as official marriages in certain circumstances.*'® Although same-sex

marriages are still not recognized, even if they fall under the same circumstances.
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Common Law Marriages

Common law marriages are informal agreements to get married without a wedding license.**® The couples agree
that they are in a marital relationship, they tell others that they are married and cohabitate. They are officially
recognized in several jurisdictions, but are slowing dying out as the environment which facilitated the rise of
common law marriages no longer exists.*?® They can be legally recognized in India if all the ceremonies or

procedures that are prescribed in the relevant laws are followed*??.

Civil Unions

Some countries have the alternative to marriage known as Civil Unions, they carry all the benefits and protections
of marriage. They also carry all the responsibilities of marriage.*??> They were meant to be a compromise, where
same-sex couples got all the benefits of marriage, although the definition of traditional marriage would be

unchanged, therefore avoiding the conflict with religious entities.

The problem is of course, with the attempt to reinstate a system of separates but equals that defined the Jim Crow
laws in the United States before the Civil Rights movement.*?® It shows that same-sex partners are being treated
in a way that is considered to be “lesser” than the institution of marriage, which is reserved for straight couples,

who would be considered more “natural” or “pure”.*?*

Such unions have no equivalent in India.

Conclusion
Same-sex marriages in India are not considered legitimate in general society. This arises from the fact that many
people consider that their respective religions and cultures tell them that such relationships are “unnatural” or

“unholy”. This leads to a system of institutionalized prejudice against the LGBT community.

Although same-sex marriages are not expressly prohibited in India, there is also no law that makes it possible to
get married without ambiguity. There have been instances of same-sex marriages being performed in India,

although they have not been officially recognized by the Government of India. Many religious scholars actually
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consider that the scriptures do not condemn such relationships, and that they were relatively common in ancient
Indian society. However, post-colonial changes in the way society perceives culture has led to ignorance of this

knowledge, leading to people proclaiming such relationships as foreign and against Indian Culture.

With the upholding of the statutes criminalizing homosexuality, there is no possibility of marriage being
consummated without penal consequences, even if they are performed and recognized. They also take away the
ability of the people to live their personal lives in their own interest, without the State enforcing its interpretation

of morality.

Even alternatives like Civil Unions are not present in India to allow same-sex couples to live a life with the

benefits and protections that are extended to other married people.

As of today, same-sex marriages are not feasible in India, insofar as official recognition is concerned. Even
alternatives to marriage are not available. It is the conclusion of this paper that this leads there is no legal or social
recognition of same-sex marriage in India. The rights of gay individuals are being violated. They are denied the
right to be a part of the institution of marriage, which is held in such high regard in Indian society, thus preventing

them from being integrated into society.
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