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SUPRESSING CREATIVITY 

Keerthi Krishna Reddy665 & Prajwal Prakash666 

Introduction 

Net Neutrality is a terrible, technical sounding phrase, and suffers for the lack of an easy definition. Telecom 

operators/ISPs are access services providers, and can control either how much you access, what you access, how 

fast you access and how much you pay to access content and services on the Internet.667 

This means, Net Neutrality is about: 

– No telecom-style licensing of Internet companies  

– No gateways (Internet.org, Airtel OneTouch Internet, Data VAS), censorship or selection; 

– No speeding up of specific websites  

– No “zero rating” or making some sites free over others 668 

"Net neutrality" debate, as it has emerged over the last five years, is a social, political and economic debate over 

the public information network known as the Internet and the duties of its private carriers, which include telephone 

and cable companies and other Internet service providers (ISPs).669 his began to change in the mid-2000s as 

certain Internet service providers began to discuss their desire to charge certain users of the Internet notably, large 

application or content providers additional fees to reach their subscribers. 

Currently, Internet users pay access and usage fees to their service provider and then can reach any other user 

who is similarly connected to the Internet. The overall network does not, by its own design, distinguish between 

content providers and users.670 Consequently, content providers who may also be users are also able to reach an 

audience consisting of every single Internet user.  

Most questions pertain to whether the hitherto unregulated over-the-top services, typically apps such as Skype 

and Facebook that ride on telecom networks, need regulation. Some of the apps have millions of subscribers and 
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command valuations of billions of dollars. Some like Skype and WhatsApp compete head on with the voice and 

messaging offerings of the telcos, who to be fair also need money to invest in building networks.671 Still, what’s 

not to be forgotten is that the telcos do benefit from the apps that piggyback on them. More app usage means 

more data consumed and more money inflow. 

This began to change in the mid-2000s as certain Internet service providers began to discuss their desire to charge 

certain users of the Internet notably, large application or content providers additional fees to reach their 

subscribers. Today, through historical practice, there exists a de facto ban on termination fees also referred to as 

a "zero-price" 672rule (Hemphill, 2008)which forbids an Internet service provider from charging an additional fee 

to a content provider who wishes to reach that ISP's customers. 

In Europe and India, proponents of weak net neutrality rules appear to have bought into the misguided notion that 

higher charges are necessary to keep telecommunications companies in business and, further, that the companies 

have a right to impose them. This is a disingenuous argument. Telecom companies make money by charging 

individuals and businesses monthly fees for access to the network.673 If that revenue was inadequate to cover the 

cost of running networks, telecom companies would raise prices or they would become insolvent. If anything, 

prices have fallen as it has become cheaper to provide service. Big telecom companies like Vodafone, which does 

business in Europe and India, are in fact quite profitable.674 

Violating the core principle governing the Internet will be a disastrous way of delivering justice. For, the licence 

to violate net neutrality will mean telcos could now be in a position to ensure some sites are served faster than 

others675. It could also mean it becomes costlier to use certain applications. Most importantly, it could endanger 

the very feature of the Internet that has over the years made it possible for countless start-ups, right from the 

Google’s to the Flipkart, to dream and act big. So by rejecting net neutrality, which will enable telcos to play the 

gatekeeper to a valuable resource, we will be shutting the door on the entrepreneurial aspirations of millions. 

That’s because the only way for them to compete with the big moneyed Internet players would be to match their 

spends to make the Internet work for them.676 This explains as to why the paper has been termed as supressing 

creativity and as to why the paper is hugely in support of Net Neutrality. 
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Vinton Cerf (2006), a co-designer of the TCP/IP protocol, captures both these points: "Because the network is 

neutral, the creators of new Internet content and services need not seek permission from carriers or pay special 

fees to be seen online. As a result, we have seen an array of unpredictable new offerings . . . [En trepreneurs need 

not worry about getting permission for their inventions will [sic] reach the end users . . . “677 

The pricing structure of the Internet can be seen as an alternative means of subsidizing creativity and innovation 

(as discussed in Benkler, 1999). As economic analysis suggests, setting a preferable price or ruling out certain 

types of fees for content providers may encourage creation of content or new inventions that would not otherwise 

occur.678 

In the Couse of the paper one would refer to documents and legal framework for substantiating the stand for net 

neutrality.  Since it is a relatively emerging topic not much has been dealt about it one would make an attempt to 

explain ones view and legal implications that might arise for the net not being neutral.  

TRAI Consultation Paper 

The Telecom Regulatory Authority of India asked for comments on whether it should adopt a provision similar 

to what Europe is considering. The regulator also asked if telecom companies should be able to charge users extra 

fees for services like YouTube, WhatsApp and Skype on top of the fees people already pay for access to the 

Internet. These proposals would hurt consumers because access to some services would cost more money.679 

The objective of this Consultation Paper is to analyse the implications of the growth of Internet 

services/Apps/OTTs and consider whether or not changes are required in the current regulatory framework. Over-

the-top (OTT) refers to Internet applications and services which are provided via telecom operator networks. 

Telecom Point of View 

- Apps/OTTs are unlicensed: Internet/OTT circumvent Indian licensing and provide services that are otherwise 

permitted only under a telecom license. The scope of the Internet Services Licence was historically restricted, 

without connectivity for VoIp from India to mobile number and landline.680 
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-  Apps/OTTs don't pay government: Telecom operators pay Entry Fee, License Fee and Spectrum Usage 

Charges, and have regulations regarding quality of service, tariff and consumer protection regulations. 

(Internet/App companies don't) 

- Apps/OTTs can't be monitored by government: Telecom operators provide emergency services, 

confidentiality of customer information, and privacy of communication, undergo regular audits and ensure proper 

lawful monitoring and interception. However, 'unlicensed' Internet companies are not bound by these conditions. 
681 

- Apps/OTTs take away telecom revenue, are “Free Riding”: they will "unfairly" garner a substantial chunk 

of voice service usage, as they have done in the case of messages. The Internet model, with low or zero tariffs, 

results in usage shifting from telecom to Internet telephony. Internet companies compete with telecom operators 

without any investment in building networks. 

- Apps/OTTs don't pay government revenue share: Government gets a revenue share from telecom operators. 

Apps deprive licensed operators and the Government are deprived of their legitimate revenues.682 

- Apps/OTTs don’t have mandatory quality of service norms: unlike telecom operators, for whom it is 

mandatory. 

Internet Point of View 

- Telecom operators make money from Internet access charges: Telecom operators and the Government are paid 

for the internet services consumed by an end-user. 

- Increased data usage means telecom operators make more money. 683 

- It is in the Internet companies’ interest to provide Quality of service else they will lose customers. 

After analysing the arguments that are taken into consideration by TRAI it looks more justified for the telecos but 

it is to be noted that more is at stake than just profit making. The internet is a virtual world it exists independently. 

The telecos have the right to charge if they would generate the internet, but it is to be noted that they are just 

channelizing it to the users and for the same the users are paying service charges and data usage charge.684 There 
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is no loss to telcos on account of Whatsapp or Skype increased usage, or for that matter, any application. Their 

“loss” will get converted to profits in data, and with way more usage, substantially higher profits and revenues.685 

Data is in fact driving their revenues up, far more than anything else. Regulatory changes in anti-spam regulations 

have already dropped SMS and call volumes. The investments in spectrum and infrastructure by the telcos is a 

function of their regular operation, is amortized over many many years, and realizes revenues in a back-loaded 

manner. There is no restriction on telecom operators from increasing data charges.686 However, they are restricted 

by competition, which is healthy because other players are happy to provide data at lower costs, should one 

operator decide to hike rates. 

As a result of allowing telecos to tax the content providers it leads to another very important violation under the 

Indian legal framework. One of the most fundamental rights violations under the Constitution of India. 

Constitutional Right 

 The guarantee under Article 19(1)(g) extends to practise any profession or to carry on trade or business. Business 

is a very wide term and would include anything which occupies time and labour of a man for the purpose of profit. 

This freedom means that every citizen has the right to choose his own employment, subject only to the limitations 

imposed by the state for public interest. In the light of the present situation any citizen who would want to start 

an online service or business is restricted since there is huge fee imposed on him for the ISP to include his service 

in their channel and the business would be to further the interest of the public than to deter it. As a result of the 

fee the individual creativity is suppressed and along with it his right is violated.687 

The right guaranteed under the constitution cannot be lost by waiver or even express argument with the state.688 

By giving the ISP the right to charge the Content providers it will have a detrimental effect on the individual and 

this would lead to waiver of his fundamental right which again is a violation. 

The Article does not confer on any individual or association the monopoly right to carry on any trade or business. 

This is both ways applicably in competition between ISP and secondly between content providers. As a result the 

big players will influence the market and bar the new entrant by vertical integration. As a result will again violates 

ones fundamental right. 
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Statutory Right 

As examined the article 19(1)(g) does not allow monopoly so doesn’t an statute allow for the same.  The 

constitution shall prevail over the rest but to narrow it down the licence given to ISP to charge the content 

providers might also lead to violation of Section 4 of Competition Act 2002.  

the applicability of Section 4 relating to abuse of dominant position (dominance) by enterprises under the 

Competition Act, 2002.  689 

The Act defines dominant position (dominance) in terms of a position of strength enjoyed by an enterprise, in the 

relevant market in India, which enables it to:   

• operate independently of the competitive forces prevailing in the relevant market  

 • affect its competitors or consumers or the relevant market in its favour.   

It is the ability of the enterprise to behave/act independently of the market forces that determines dominant 

position. 

Dominance has significance for competition only when the relevant market has been defined. The relevant market 

means “the market that may be determined by the Commission with reference to the relevant product market or 

the relevant geographic market or with reference to both the markets” 690 

In reference to the abovementioned definition and looking at it from the perspective of the content providers they 

are different kinds of market with their own scope to improve. Internet services/Apps/OTTs refers to Internet 

applications and services which are provided via telecom operator networks. These are of 3 types: Messaging 

(WhatsApp, iMessage, Wechat, Line), Voice (Skype, Viber etc), Video / audio content: like Youtube, 

Dailymotion. Given all these service providers have a huge competition in their relevant market691 

Dominance is not considered per se bad. Its abuse is. Abuse is stated to occur when an enterprise or a group of 

enterprises uses its dominant position in the relevant market in an exclusionary or/and an exploitative manner.692  

The Act gives an exhaustive list of practices that shall constitute abuse of dominance position and, therefore, 
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stand prohibited. Such practices shall constitute abuse only when engaged in by an enterprise enjoying dominant 

position in the relevant market in India.    

In regard to the above definition the abuse of dominant power can be looked in two ways: 

Vertical Application: The ISP are many in number like Bharathi Airtel, Vodafone and many other ISP. The 

problem that might occur when the ISP are allowed to charge the content providers is that a Dominant Player in 

those market might influence the market by having predatory pricing, denying market access in any manner and 

influencing one market to protect the other market and many other practices that are listed by the Competition 

Commission Of India.  693 

Horizontal Application:  There are many well established Content Providers like Facebook, Google, Whatsapp 

and many other who can pay for the fees that is levied by the ISP to provide their content on the service. The 

ability for them to pay is the problem. They might influence the market by not letting any access to the market or 

by lobbying the ISP to advertise for their content and vertical integration is also a possibility.694 The twin effect 

of this is that it would not be fair opportunity on the start-ups as they will be unable to pay the fee. One would 

like to make a point that all these top players the market were all the products of free internet and same should be 

extended to all the other aspiring players in the market.695  The fee structure might lead to monopoly practices by 

the reasons listed above which are anti-competitive practice and would lead to violation of Section 4 of The 

Competition Act 2002 

Ideologies Perspective 

This part of the paper attempts to emphasize on how the political thinkers and their concepts would have applied 

to the present 21st century issue and how they would have viewed it.  

i. Liberalism 

The term “liberal” has been in use since fourteenth century but has a wide variety of meaning. The Latin term 

Liber refers to a class of freemen. The central theme of this ideology is a commitment to the individual and the 

desire to construct the society in which people can satisfy their interest and achieve fulfilment. Liberals believe 

that human beings are free and foremost endowed with reason.696  This implies that each individual should enjoy 
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maximum freedom with freedom for all. It also speaks that individual talent and the willingness to work should 

be awarded.  

Applying this ideology into the present scenario the ideology speaks for individual freedom and recognition of 

talent both of which would not be achieved if Net Neutrality is not upheld. It in a way withholds the freedom of 

aspiring individuals who would enter the internet services as a reason of their talent. Creativity and talents are not 

recognised because the individual will not be able to pay the required amount to the ISP. Therefore the Liberal 

idealism is for Net Neutrality. 

 

ii. Utilitarianism  

It is a moral philosophy that was developed by Jeremy Bentham and JS Mill it equates good with pleasure and 

happiness and evil with pain of unhappiness. Individuals are therefore assumed to act so as to maximize pleasure 

and minimize pain, these being calculated in terms of utility or use value as seen satisfaction derived material 

consumption.697 The Greatest Happiness Principle can be used to evaluate laws, Institutions and Political systems.  

Application of Greatest Happiness principle in lights of Net Neutrality one would like to emphase that there are 

more number of start-up companies who are willing to start their business in the field of Internet services. As 

stated to maximize pleasure which can be done only through free internet and minimizing pain which is by not 

violating Net Neutrality. There is a lot of utility and satisfaction that is derived from consuming those services as 

seen in present era.  

Hence Utilitarianism is an advocate for Net Neutrality.  

Conclusion 

In this course of the paper one would like to concur to the concept of Net Neutrality. The internet is the one of 

the products of 21st century development. It has been a boon to the world where everything can be brought at one 

door step in a click of a button.  

Internet has been neutral and free ever since its discovery. As a result of this there has been huge development in 

many sectors of the society. One should keep in mind the big playing content providers like Google, Yahoo, and 

many other such content providers are products of free internet. One feels that ISP is not justified by charging fee 

                                                           
697 Ibid 



 

 
INTERNATIONAL JOURNAL FOR LEGAL DEVELOPMENTS AND ALLIED ISSUES [VOL 1 ISSUE 4]                  Page 208 of 253 

 

for the content providers for them to be added in their service. The Net at present is Neutral to provide for window 

of equal opportunity and appropriate platform for innovation. 

By introducing zero prize that means being biased towards certain content providers it violates the core principles 

on which the internet. It is also to be taken into consideration that ISP also make money by charging for the Data 

usage. There would be many implications that would occur as attempted to provide to the course of this paper. It 

would also be difficult for the legal framework to ascertain issues regarding internet since it is not controlled or 

restricted source neither should it be. 

  


