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INTRODUCTION

Beside offer, acceptance, and consideration, the last element for a contract to be gone into
which is enforceable at law is that the parties must have an intention to create legal relations.
Without it there is no binding contract. Under UK law, an agreement supported by
consideration isn't sufficient to make a lawfully binding contract; the parties should likewise
have an intention to create legal relations. Frequently, the intention to create legal relations is
explicitly expressed by the contracting parties. In different circumstances, the law will
promptly infer the intention, on account of the idea of the business dealings between the parties.
By and large it is accepted that in social and local sort of agreements this kind of intention is
missing, however parties do plan to create legal relations in business arrangements. It is

expected that this doctrine was not clearly settled until 1919.

On the other hand, it tends to be said that the depends depends on public policy ; in other words
that, as an issue of approach, the law of contract should not mediate in household circumstances
on the grounds that the courts would then be overwhelmed by piddling domestic question. We
can have a case of it; I guarantee to pay my better half £50 in the event that she will type the
original copy of this part of the paper. My better half concurs. Does this arrangement make a
legally enforceable contract? On its substance there has all the earmarks of being no motivation
behind why it ought not. We have achieved arrangement and the arrangement is bolstered by
consideration. In any case, almost certainly, an English Court would presume that we had not
gone into a legally binding contract since we did not have 'any intention to create legal

relations’, which has been held to be a fundamental component in any contract. (1)
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One might say that the tenet depends on the expectation of the parties , impartially deciphered,
in other words, my better half and | didn't mean that our arrangement would have lawful
outcomes. In any case, my better half surely expected to get the cash in the event that she typed
the paper, in spite of the fact that it is impossible that neither of us proposed that she would

need to go to court so as to get her cash.
Scottish Law Commission in 1977 states that:

It is, in general, right that courts should not enforce entirely social arrangements, such as
arrangements to play squash or to come to dinner, even though the parties themselves may

intend to be legally bound thereby”.

Also Section 4 of Singapore Contract Act explicit the requirement of Intention to Create Legal

Relation-

“In the absence of contractual intention, an agreement, even if supported by consideration,
cannot be enforced. Whether the parties to an agreement intended to create legally binding
relations between them is a question determined by an objective assessment of the relevant
facts.

MAIN BODY

Commercial Arrangements— On account of agreements in the business context, the courts
will by and large assume that the parties proposed to be lawfully bound. Be that as it may, the
assumption can be dislodged where the parties explicitly proclaim the opposite expectation.
This is regularly done using honor provisions, letters of intention, memorandum of
understanding and other comparable devices, in spite of the fact that a definitive end would
depend, not on the mark appended to the document, however on a target evaluation of the

language utilized and on all the chaperon realities.

Social Arrangements — Australian Contract Law identifying significance of social

arrangements separated it from consideration following words-
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"For an agreement to exist the parties to an arrangement must mean to make legitimate
relations. More often than not, the nearness of consideration will give proof of this — if the
promisor has indicated something as the cost for the guarantee this — by and large — conveys
with it an intention | that the parties be bound. Expectation remains, in any case, a free necessity
and must be independently exhibited and there are cases in which consideration has been
available yet no agreement found to exist since this precondition has not been satisfied. In

deciding whether there is authoritative plan and target approach is taken.

While surveying each case the courts used to apply certain assumptions to various sorts of
agreement; in this way, ordinarily, household or implicit arrangements were assumed not to
have been made with an expectation to create legal relations and business arrangements were
dared to have such aim. As of late, notwithstanding, the High Court in Australia has shown that
assumptions ought not be utilized while deciding aim — for each situation intention must be
demonstrated without the guide of such assumptions."

FAMILY AND DOMESTIC ARRANGEMENTS

In local courses of action it is commonly expected that the parties don't plan to create legal
relations. In numerous local agreements, for instance those made among married couples and
guardians and youngsters, there is no expectation to create legal relations and no intention |
that the agreement ought to be liable to prosecution. Familial connections don't block the
development of a binding contract, however to create legally binding relations, there must be

an unmistakable intention on either party to be bound.

When assessing each case the courts used to apply certain presumptions to different types of
contract; thus, typically, domestic or social contracts were presumed not to have been created
with an intention to create legal relations and commercial agreements were presumed to have
such intention , it appears to be settled that in domestic contracts there is a rebuttable

assumption that the parties don't have expectation to create legal relations.

Much significance is given to the arrangement that private existences of the residents ought to
be shielded from an excess of impedance from the courts. Chen-Wishart calls this ‘Opportunity
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from contract.’” Adams and Brownsword thusly effectively express that the ™authorizing”
nearness of courts may restrain social connections.' There are a few points which could be made
here — recall that when the courts discuss aim, they only occasionally mean the genuine
intention of the parties — proof concerning the mental aura of the parties would not be viewed
as applicable. What the judges are keen on is a sensible derivation from the activities of the
parties — an intention test. Now often, what is a reasonable inference will tell you lots more
about the person who is doing the inferring than it will about the state of mind of the persons

who are the subject of the discussion.
Balfour v Balfour[2]

Facts — Mr Balfour was a structural designer, and worked for the Administration as the Chief
of Water system in Ceylon (presently Sri Lanka). Mrs Balfour was living with him. In 1915,
they both returned to Britain amid Mr Balfour's leave. However, Mrs Balfour got rheumatic
joint inflammation. Her specialist exhorted her to remain, in light of the fact that a wilderness
atmosphere was not helpful for her wellbeing. As Mr Balfour's watercraft was going to set sail,
he guaranteed her £30 per month until she returned to Ceylon. They floated separated, and Mr
Balfour composed saying it was better that they stay separated. In Walk 1918, Mrs Balfour
sued him to stay aware of the month to month £30 instalments. In July she got an announcement

nisi  and in December she got a request for divorce settlement.

The Court held that there was no enforceable contract, in spite of the fact that the profundity

of their thinking contrasted.
Warrington LJ conveyed his supposition first, the center part being this entry,

The matter really reduces itself to an absurdity when one considers it, because if we were to
hold that there was a contract in this case we should have to hold that with regard to all the
more or less trivial concerns of life where a wife, at the request of her husband, makes a promise
to him, that is a promise which can be enforced in law. All | can say is that there is no such
contract here. These two people never intended to make a bargain which could be enforced in
law. The husband expressed his intention to make this payment, and he promised to make it,

and was bound in honour to continue it so long as he was in a position to do so. The wife on
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the other hand, so far as | can see, made no bargain at all. That is in my opinion sufficient to

dispose of the case.”
At that point Duke LJ gave his conclusion

“In the Court below the plaintiff conceded that down to the time of her suing in the Divorce
Division there was no separation, and that the period of absence was a period of absence as
between husband and wife living in amity. An agreement for separation when it is established

does involve mutual considerations.

That was why in Eastland v Burchell 3 QBD 432, the agreement for separation was found by
the learned judge to have been of decisive consequence. But in this case there was no separation
agreement at all. The parties were husband and wife, and subject to all the conditions, in point
of law, involved in that relationship. It is impossible to say that where the relationship of
husband and wife exists, and promises are exchanged, they must be deemed to be promises of
a contractual nature. In order to establish a contract there ought to be something more than
mere mutual promises having regard to the domestic relations of the parties. It is required that
the obligations arising out of that relationship shall be displaced before either of the parties can

found a contract upon such promises................

Lord Justice Atkin adopted a fairly extraordinary strategy, underlining that there was no
"intention to effect legal relations”. That was so on the grounds that it was a household
arrangement among a couple, and it implied the onus of evidence was on the offended party,

Mrs Balfour. She didn't invalidate the assumption.

Be that as it may, this frame of mind towards social agreements appears to have changed these
days. Freeman classifies Balfour v Balfour as a 'Victorian Marriage' and sees the marriage of
today 'less regulated’ and 'more subordinate upon individual choice.” For him 'Marriage has
turned into an 'individual instead of a social organization.' He argues for an adjustment in the

treatment of assumptions in household circles.

The assumption that the parties to domestic agreements don't expect to make legal relations
can be disproved in various distinctive ways. There is no limited rundown of techniques by
which the assumption can be countered. There are, in any case, a couple of limitations on the

sort of proof that can be driven. Specifically, the parties can't lead proof of their own emotional
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however that is a general relational word of contract law and is no kept to the present setting.

While or not the assumption has been disproved at last relies on the realities of the case, the
cases in which the assumption has been refuted show some regular highlights. In any case the
setting in which the arrangement was finished up has regularly been a factor in influencing the
court to disprove the assumption. For instance, where the connection between the parties is
moving toward the purpose of separate the courts are bound to reason that there was an aim to

make legal relations.

Furthermore, the assumption might be refuted where the parties have acted to their
inconvenience in dependence upon the agreement that hosts been closed between the parties.

This factor does not generally get the job done to disprove.
Jones v. Padavatton,[3]

This case (Jones v. Padavatton [1969] 1 WLR 328 like Balfour shows that domestic
arrangements, however complex, unpredictable, are assumed not to make contracts, unless
there is clear indication to the contrary. Unlike the prior cases, however, the multifaceted nature
and accuracy of the courses of action in this one implied that the actualities had at any rate to

be considered, as opposed to being rejected as "outside the realm of contracts".

Facts: Mrs Jones offered to pay for her daughter, Mrs Padavatton, to study law on the off
chance that she (daughter) left the USA and came to Britain. This she did. The mother at that
point purchased a house in London which the little girl lived in; her upkeep was payed from

the rents of different inhabitants.

Inevitably mother and daughter dropped out, and Mrs Jones made a move to recover ownership
of the house. It was decided that in spite of the fact that the conditions were to such an extent
that she couldn't have done this if the inhabitant had been anybody other than her little girl,
there was no proof to demonstrate that the case overruled the standard presumption that

household courses of action are not contracts.
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Judgment- The Court held that there was no binding contract but there would have been a
contract if it was not the domestic parties related, there was insufficient evidence to rebut the

presumption against domestic arrangements.

Salmon, L.J. said in his judgment, “The parties cannot have contemplated that the daughter
should go on studying for the Bar and draw the allowance until she was seventy, nor on the
other hand that the mother could have discontinued the allowance if the daughter did not pass
her examinations within, say, 18 months. The promise was to pay the allowance until the
daughter’s studies were completed, and to my mind there was a clear implication that they were
to be completed within a reasonable time. Studies are completed either by the student being
called to the Bar or giving up the unequal struggle against the examiners. It may not be easy to
decide, especially when there is such a paucity of evidence, what is a reasonable time. The
daughter, however, was a well-educated intelligent woman capable of earning the equivalent
of over £ 2,000 a year in Washington. It is true that she had a young son to look after, and may
well (as the learned judge thought) have been hampered to some extent by the worry of this
litigation. But, making all allowance for these factors and any other distraction, | cannot think
that a reasonable time could possibly exceed five years from November 1962, the date when

she began her studies.”

DANCKWERTS, L.J.

“There 1s no doubt that this case is a most difficult one, but I have reached a conclusion that
the present case is one of those family arrangements which depend on the good faith of the
promises which are made and are not intended to be rigid, binding agreements. Balfour v.
Balfour n(3) was a case of husband and wife, but there is no doubt that the same principles
apply to dealings between other relations, such as father and son and daughter and mother.

This, indeed, seems to me a compelling case.”
FENTON ATKINSON, L.J.

“At the time when the first arrangement was made, the mother and the daughter were, and
always had been, to use the daughter’s own words, “very close”. I am satisfied that neither

party at that time intended to enter into a legally binding contract, either then or later when the
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house was bought. The daughter was prepared to trust the mother to honour her promise of
support, just as the mother no doubt trusted the daughter to study for the Bar with diligence,
and to get through her examinations as early as she could. It follows that in my view the
mother’s claim for possession succeeds, and her appeal should be allowed. There remains the
counterclaim. As to that I fully endorse what SALMON, L.J., has said as to the manner in
which that should be disposed of.”

Be that as it may, cases can be found in which it has worked to refute the assumption.

Parker v Clark[4] (1960)

This case (Parker v Clark) exhibits that albeit domestic arrangements are accepted not to make
lawful binding contracts (see: Balfour V Balfour 1919, Jones V Padavatton 1969), at times this
presumption might be overruled by the realities. For this situation the game plan significantly
affected the lives of the influenced parties, and some would have been altogether burdened if

the course of action had not been authorized.

Mrs and Mrs C welcomed their niece and her better half (Mr and Mrs P) to live in their home
free of lease, as a byproduct of domestic help. The Ps sold their home and moved in. Afterward,
the Cs endeavored to remove the Ps, and the Ps made lawful move to keep this. The court held
that for this situation the seriousness of the circumstance permitted the arrangements between

the Ps and the Cs as a contract.

Devlin J. expressed " I can't accept... .. that the litigant truly figured the law would abandon
him at freedom, on the off chance that he so pick, to tell the offended parties when they arrived
that he has altered his opinion, that they could their furnishings away... ... I am fulfilled that

an arrangement authoritative in law was expected by the two parties

However, the position may well have been distinctive had the parties dropped out before the
offended parties acted to their inconvenience by selling the house and moving in with the
defendants. On such facts a court may well have concluded that the parties did not intended to
go into a binding contract. This proposes there might be a distinction among executed and
executory arrangements. On the off chance that we talk about the relations of a couple, at that
point for the most part it is expected that there is no contract between them however
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circumstance might be diverse when they are isolated. The issue was considered in

Merritt v Merritt[5],

Facts— The couple were hitched in 1941 and had three kids. In 1966, the spouse wound up
connected to another lady and left the wedding home to live with her. Around then, the wedding
home, a freehold house, was in the joint names of the couple, and was liable to an extraordinary
home loan of some £ 180. The spouse squeezed the husband to make courses of action for the
future, and on 25th May 1966, they met and talked the issue over in the husband's car. The
husband said that he would pay the wife £ 40 per month out of which she should make the
remarkable home loan instalments on the house and he gave her
the structure society contract book. Before leaving the vehicle the spouse demanded that the
husband should explicitly state down a further arrangement, and on a bit of paper he composed:
In consideration of the fact that you will pay all charges in connection with the house... until
such time as the mortgage repayment has been completed, when the mortgage has been

completed | will agree to transfer the property in to your sole ownership.’

The husband consented to and dated that arrangement, and the wife removed the bit of paper
with her. In the next months she satisfied the home loan, incompletely out of the spouse's
regularly scheduled instalment to her and halfway out of her own profit. At the point when the

home loan was satisfied the spouse would not exchange the house to the wife.

Court Held that — The written arrangement of 25th May 1966, was proposed to make legal
relations between the part in light of the fact that the assumption of reality against such a
intention where arrangements were made by a couple living in amity did not have any
significant bearing to courses of action made when they were not living in harmony but rather
were isolated or going to isolate, when (per Ruler Denning MR at p 762 ) it may securely be
assumed that they intended to create legal relations; the encompassing conditions in the present
case demonstrated that the parties did as such mean; in like manner, the wife was
qualified(entitled) to sue on the agreement , and it being adequately sure and there being great
thought by the wife satisfying the home loan, she was qualified for a presentation that she was
the sole proprietor of the house and to a request that the husband joining in exchanging it to
her.
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A similar assumption apply to social arrangements.
Coward v. Motor Insurers Bureau[6]

In this issue Mr. Coward and Mr. Cole were work partners who had an arrangement with regard
to shared lifts to work. Cole would drive his motorbike and Coward would ride pillion as a by-
product of a week after week aggregate of cash. Shockingly both were executed in a street car
crash and the spouse of Mr. Coward made a case for harms against the estate of Mr. Cole.
However Cole's insurance policy did not cover pillion travelers and as his domain had no assets

or cash to satisfy the judgment, Mrs. Coward sought after the Motor Insurers Bureau (MIB).

The MIB have an agreement whereby accidents and consequential claims would be satisfied
by the government in conditions where the driver has no pertinent policy of insurance. Anyway
the principles covering this circumstance require Mr. Weakling was conveyed for "hire or
reward". Thus Mrs. Coward needed to demonstrate that there was a contract set up among

Coward and Cole for the lifts to work.

There was plainly an offer of transport and this was accepted. Moreover the consideration
exchanged by the parties was service of transport and the cash paid by Mr. Coward. However
there was a question over how formal this course of action was in order to add up to an intention
to create legal relations. Indeed this issue advanced to the Court of Appeal and it was chosen
that despite the customary instalment of cash as a by-product of the lift, it was not all that
formal as to make an agreement. There were no terms regarding to what extent this was to last,
what might occur in default of instalment or the accessibility of transport, or anything recorded

in order to in any event make their expectation unmistakable.

The act of associates sharing a lift to work (or "vehicle pooling") is an accepted and widespread
practice. Parties will normally concur that one will take their vehicle and consequently the
others will make a commitment towards the petroleum costs. This is normally a matter of
accommodation, decreasing expenses or even a cognizant choice to lessen emanations from
each independently taking a vehicle. It can't be said anyway that the arrangement is so formal
as to frame an agreement for the arrangement of this administration. The complexity is to a
past precedent, that of open transport. There are no tickets, conditions or terms of agreement

and no business or benefit making association is included. There can be no commitment upon
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individuals in this situation to guarantee that vehicle is constantly made accessible to the party
that pays. What might happen when the proprietor of the vehicle went on vacation or there was
a move change? In these conditions a component of good judgment must become an integral
factor. The vast majority will make casual arrangements going from vehicle pooling to
grabbing youngsters from school or notwithstanding being the assigned driver on a night out.
None of these make an agreement as the intention is one of casual help or a shared advantage,

not to create legal relations.

In Hadley v Kemp[7] (the Spandau Ballet case) that even if only one group member was
credited for the as the composer of all the songs, a joint authorship could be established by

showing a “significant and original contribution to the creation of the musical work”.

Business/Commercial Arrangements

Business Arrangements vary from domestic and social agreements in that the assumption
works the other way. It is here that there is an extremely solid assumption that there is an
expectation to make legal relations. For anybody to go along after they have made a common
business contract and contend that there was no aim to make legal relations would squander
their time. For such a contention to prevail there must be an exceptionally clear and unequivocal
proclamation. One manner by which this can happen is if parties who are consulting for an
agreement need to ensure that their dealings don't coincidentally turn into an agreement. We
saw this issue before when we inspected. On account of business exchanges the courts assume
that the parties intended to make lawful relations and the assumption isn't a simple one to
uproot. The quality of the assumption is with the end intention that the issue infrequently
emerges in business case. One case in which it did emerge, and which delivered a division of
legal sentiment, is the choice of the Place of Rulers in Esso Oil Ltd v. Chiefs of Traditions and
Extract, [1976] 1 WLR 1.

Esso Petroleum Ltd v Commissioners of Customs and Excise [8]

In 1970 the citizens ('Esso’) devised a petroleum promotion scheme. The scheme included the

circulation of a large number of coins to oil stations which sold Esso oil. Every one of the coins
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bore the similarity of one of the individuals from the English soccer crew which went to Mexico
in 1970 to play on the planet Glass rivalry. The object of the plan was that petroleum station
owners ought to urge drivers to purchase Esso oil by offering to give away a coin for each four
gallons of Esso oil which the driver purchased. The mint pieces were of minimal natural esteem
however it was trusted that drivers would continue purchasing Esso oil so as to gather the full
arrangement of 30 coins. The plan was broadly promoted by Esso in the press and on TV with
expressions, for example, 'Going free, at your Esso Activity Station now', and: "We are giving
you a coin with each four gallons of Esso petroleum you purchase.’ Organizers were likewise
caused by Esso to oil stations which expressed, entomb alia: ‘One coin ought to be given to
each driver who purchases four gallons of oil — two coins for eight gallons, etc." 4,900 oil
stations joined the plan. Extensive notices were conveyed by Esso to those stations, the most
unmistakable lettering on the blurbs expressing: 'The World Container coins', 'One coin given
with each four gallons of oil'. The Traditions and Extract Officials guaranteed that the coins
were chargeable to buy charge under s2(1) of the Buy Expense Act 1963 on the ground that
they had been ‘created in amount for general deal’ and consequently fell inside Gathering 25 of
Sch 1 to the 1963 Demonstration.

Court Held that:
Lord Simon of Glaisdale

In the clearly commercial context in which the offer of the coins was made, it cannot be
accepted that Esso did not intend to create legal relations. It is undesirable to allow commercial
operators in such situations to say that their offer was a mere puff. While the coins may have
little intrinsic value, Esso clearly anticipated that they would have value to their customers,
otherwise the promotion would not be worthwhile. What sort of transaction was entered? It
appears to be a collateral contract, the consideration for which was entering the contract for the

purchase of the petrol.

Lord Wilberforce agreed with Lord Simon of Glaisdale

Viscount Dilhorne —

Esso are engaged in business, and are supplying these coins in order to promote the sale of their

petrol. But it does not necessarily follow that there was any intention on their part they should
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enter legally binding contracts with respect to the coins. Nor is there any reason to impute to

the motorist an intention to enter into a legally binding contract for the supply of a coin.

If it were found that Esso, the dealer, and the customer intended to create a contract, it would
seem to preclude the possibility of any dealer ever offering a free gift, however negligible the
value. A common intention to enter legal relations would be found more easily if the item were
something of value to the purchaser. But here the coins were of little intrinsic value. If there
were any contract relating to the coins, the consideration for it would be not the payment of

money, but the entry into a contract to buy petrol.
Lord Fraser of Tullybelton (dissenting)

The matter of decisive importance is the form of the promotional posters. They correlate one
coin with the purchase of every four gallons of petrol. When a customer purchases four gallons
of petrol they are also entitled to receive a coin. Just as if a baker offers an additional bun with
each dozen purchased, the customer is actually purchasing the extra bun, and in this case, the

coin.

The factors arguing against this conclusion are the use of words such as “free” and “gift”, and
the intrinsically negligible value of the coins. Nevertheless, it cannot be said that once a
customer purchases petrol that Esso could say that they have no right to the coin.

Lord Russell of Killowen

Considered that in this case, in view of the intrinsically minimal value of the coins, there was
no intention to create legal relations. This does not give carte blanche to other to renege on

“free offers” where the items are of any value.

Supposing that there was a contractual obligation for the dealer to give the customer a coin, the
further question arises whether this arises out of a contract of sale for money. Ignoring words
such as “gift” and “free” the posters are saying “if you buy four gallons of petrol you will be

entitled to a coin”. This is not a sale of the coins for money.
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The presumption in favour of legal relations in commercial transactions can be rebutted but the
cases in which it has been rebutted are few. It can be rebutted by the express stipulation of the
parties. We can have its example by the case of Rose and Frank Co. v J.R. Crompton & Bros
Ltd [1923] 2 KB 261; [1925] AC 445

Rose and Frank Co. v J.R. Crompton & Bros Ltd [9]

Facts: The defendant produced carbon paper in Britain. The plaintiff party purchased the
respondent's paper and sold it in New York. In the wake of managing each other for various
years they went into a written contract with regards to the offended party having elite rights to

purchase and sell the respondent's products. The agreements said inter alia:

“this agreement is not a formal or legal agreement. It will not be subject to the jurisdiction of
either the British or American courts. It is a record of the intention of the parties to which they
honourably pledge themselves and is to be carried out with mutual loyalty and friendly

cooperation.”

Following a series of disputes the plaintiff claimed that the defendant was in breach of the
agreement and the trial judge held that it was legally binding. The defendant appealed

Judgement-

The Court held that there was no legal contract. The clause had the effect of negating any other
objective evidence of intention to create legal relations. Justice Vaisey, writing for the Court,
reasoned that it was a gentlemen’s agreement, “which is not an agreement entered into between
two persons, neither of whom is a gentleman, with each expecting the other to be strictly bound,

while he himself has no intention of being bound at all.”
Bankes LJ, held:

An intention to be legally bound is essential. With business arrangements it usually follows as
a matter of course that legal relations are intended. With social arrangements the reverse is the
case. It is most improbable that firms engaged in international business arrangements, which
are intended to take place over a period of years, should not have intended legal consequences.

But there is no legal obstacle to prevent them from doing so. There is no law or issue of public
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policy against it. Once one reads the agreement in its ordinary meaning, then it is manifest that

no action can be maintained on the basis of it.
Scrutton LJ, Held that:

If the parties clearly express themselves so as to avoid legal relations, then no reason in public

policy why they should not do so.
Atkin LJ Held:

The normal presumption may be offset by implication and if that is so then it may surely be
offset expressly. | have never seen a clause whereby business people would enter into a written
agreement which was not intended to be legally binding — but it is not necessarily absurd to do
so. | do not agree with the judge that the clause should be rejected on the basis of repugnancy.

It is a dominant and operative clause.

A vital qualification must be drawn here. From one viewpoint, it is in opposition to open
approach for parties to a legitimately restricting contract to endeavor to expel the locale of the
court. Then again, it isn't in opposition to open strategy for parties to a consent to embed into
their arrangement a proviso the impact of which is to keep their arrangement from adding up
to an agreement in law. For each situation the court must consider, as an issue of development,
regardless of whether the impact of the words utilized is to counter the assumption that the
parties expected to make lawful connection. To influence the idea all the more clear we have
another case Edwards v. Skyways Ltd. This case (Edwards v Skyways Ltd 1964] 1 WLR 349)
demonstrates that if a party in a commercial agreement wishes to claim that part of the
agreement is not intended to be legally binding, it has the evidential burden of proof. The
assumption will always be that commercial dealings (including employer-employee) will be

intended to create legal relations.
Edwards v Skyways Ltd[10]

Facts: The Secretary of the board of Skyways was enabled in exchanges with the English
Aircraft Pilots Relationship to consent to instalments to excess aircrew individuals from an ex
gratia sum as to annuity and superannuation. The Organization and Affiliation reps met and

concurred that instalment would be made of an ex gratia sum with respect to the benefits
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instalment, and a discount of commitments. The choice was distributed in the bulletin. One
repetitive pilot was told what his instalment and discount would be. He got the discount, yet
then the organization repealed its choice to make the ex gratia instalments. When he looked to
recoup it, he was informed that there was no commitment to pay it.

Megaw LJ held:

The company admits that a promise was made and that it intended to carry it out. The plaintiff
acted on the belief that it would be fulfilled. The Co says the promise and agreement had no
legal effect because there was no intention to enter legal relations. Rose and Frank and Balfour
recognise that an agreement may not give rise to legal rights because this was not intended —
in the social relations of that case. Even regarding business affairs, the parties can show that it
was their intention to make the agreement binding in honour only and the courts will respect

that intention.

In this case the matter is business relations. There was a meeting of minds, an intention to
agree. [ am not sure how the “objective” test of intention works between a company and a trade
association where there were 5 or 6 people on either side. However, the company says, ex gratia
means not binding and the background knowledge understood it as such. Ex gratia may mean
without admission of liability, or without there being any pre-existing legal right (may be to
avoid setting an awkward precedent). Settlements are often expressed in this way. But this does

not mean that such agreements are legally unenforceable.

It was understood at the meeting that if the payments were made as a result of a legally
enforceable agreement, they would be taxable. But if made without legal obligation on the part
of the company, then it would not be taxable. So the agreement, it was argued, intended to
exclude legal sanctions. The evidence does not show that this factor was an important element
in the minds of all those at the meeting. Thus the argument was not sufficient to establish that

this was the intention of all present.
Judgment for the plaintiff.

Exceptionally, the presumption may be rebutted notwithstanding the absence of an express
stipulation to this effect by the parties. An example is a collective agreement between a trade

union and an employer (or an employer’s association) which presumed not to be legally

JOURNAL OF LEGAL STUDIES AND RESEARCH
Volume 5 Issue 2
April 2019
www.jlsr.thelawbrigade.com




An Open Access Journal from The Law Brigade (Publishing) Group 24

enforceable as between the parties to the agreement. This was held to be the case at common
law in Ford Motor Co Ltd v. Amalgamated Union of Engineering and Foundry Workers [1969]
2 QB 303. Statute has now intervened in order to strengthen the common law position. Thus
section 179(1) of the Trade Union and Labour Relations (Consolidation) Act 1992 states that:

A collective agreement shall be conclusively presumed not to have been intended by the parties

to be a legally enforceable contract unless the agreement—
(@) is in writing, and

(b) contains a provision which (however expressed) states that the parties intend that the
agreement shall be a legally enforceable contract.

Sec. (2) further provides- A collective agreement which does satisfy those conditions shall be
conclusively presumed to have been intended by the parties to be a legally enforceable contract.

As opposed to look to refute the assumption that the parties expected to make legal relationship,
a respondent may take the point that the parties did not plan to contract or generally needed
authoritative purpose. What is contrast, assuming any, between the accommodations that the
parties did not expect to make lawful relations? The appropriate response would seem, by all
accounts, to be that the previous is a lot more extensive in degree, in that it can envelop issues,
for example, regardless of whether the parties have in reality achieved arrangement. The last
accommodation, paradoxically, acknowledges that the parties have achieved arrangement and

is confined to the issue of whether the arrangement was proposed to make legal commitments.

While it is conceivable to isolate out these two issues in principle, practically speaking it may
not be so natural to do this. The issues may cover. This is especially for the situation when the
arrangement between the parties is communicated in ambiguous or questionable terms. In such

a case a respondent may contend that there is no agreement on two grounds
(i) The agreement is too unclear or questionable to add up to an contract; and

(i1) The parties did not plan to make legal relationship. The two grounds are interrelated in that

the dubiousness or vulnerability of the agreement may propose both that the parties did not
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achieve adequate concession to fundamental issues, and that they came up short on an

expectation to make legal relationship.

It might, be that as it may, be critical to recognize the two issues in connection to the area of
the weight of verification. In the first place, it is for the petitioner to demonstrate that an
agreement has been finished up. Yet, furthermore, when the presence of a generally enforceable
contract has been set up and the defendant wishes to take the point that the agreement obviously
finished up by the parties was not planned to offer ascent to legal commitments, the onus of
confirmation changes to the respondent to demonstrate that that parties did not expect to make
legal relationship, at any rate for the situation where the agreement is made in business setting.

The connection between these two issues was considered in more detail by Mance LJ in Baird
Textile Holdings Ltd -v— Marks & Spencer PLC [2001] EWCA Civ 274[11]

Facts:

Baird Textile Holdings Ltd had provided garments to Imprints and Spencer plc. For a long
time. Out of the blue, M&S said they were dropping their request. Baird sued M&S because
they ought to have been given sensible notice. The issue was, there was no express contract
under which such a term could be said to have emerged. Baird contended that an agreement
ought to be suggested through their course of dealings. The judge found there was no such

contract, and Baird engaged the Court of Appeal.

Mance LJ.- Both requirements are normally judged objectively. Absence of the former may
involve or be explained by the latter. But this is not always so. A sufficiently certain agreement
may be reached, but there may be either expressly (i.e. by express agreement) or impliedly (e.g.

in some family situations) no intention to create legal relations.

An intention to create legal relations is normally presumed in the case of an express or apparent
agreement satisfying the first requirement...... It is otherwise, when the case is that an implied
contract falls to be inferred from parties’ conduct....... It 1s then for the party asserting such a
contract to show the necessity for implying it...... if the parties would or might have acted as

they did without any such contract, there is no necessity to imply any contract. It is merely
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putting the same point another way to say that no intention to make any such contract will then

be inferred.

And, ultimately, Sir Andrew Morritt V-C (with whom Judge LJ and Mance LJ) concurred,

found that a contract could not be implied.

There is another imperative case in this specific circumstance: Masters v Cameron [12]

In Masters v Cameron the High Court sketched out three circumstances that normally emerge
when one party charges a binding contract has appeared ahead of time of execution of formal

documentation.

The parties have concluded the terms of their deal and expect to be bound promptly to play out
those terms, and yet propose to have the terms rehashed in a structure which will be more full

or progressively exact however not diverse as a result;

The parties have totally concurred on every one of the terms of their deal and expect no take-
off from those terms yet in any case have made execution of at least one of the terms restrictive

upon the execution of a formal archive; or

The expectation of the parties isn't to make a finishing up deal by any stretch of the imagination,

except if and until they execute a formal contract.

In the initial two cases there is a binding contract. In the first there is an agreement restricting
the parties promptly to play out the concurred terms whether they mulled over formal archive
appears or not, and to join (on the off chance that they have so concurred) in settling and

executing the formal record.

In the second case, there is an agreement restricting the parties to participate in bringing the
formal contract into reality and after that to convey it into execution.

There is no binding contract in the third case. The terms of the arrangement are not expected
to have, and along these lines don't have, any binding impact of their own.

While Masters v Cameron diagrams just three circumstances, a counter circumstance has been

distinguished "in which the parties were substance to be bound quickly and only by the terms
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in which they had settled upon while hoping to make a further contract in substitution for the
primary contract, containing, by assent, extra terms.” That is, every one of the terms of the
proposed exchange may not be at long last concurred between the parties and likewise changes
may be made in the terms proposed and new terms could be presented. In such a case, there is

an agreement between the parties.

CONCLUSION

The purpose of intention to make legal relationship has not come up short on its commentators.
A few, for example, Professor Freeman, are disparaging of the manner by which it has been
utilized to deny lawful impact to arrangements made in a family setting. Others brings up that
the tenet lays on a fiction in that the parties to the supposed arrangements much of the time
have no noticeable aim one way or the other. . In any case, it is accepted that it is a fundamental
piece of agreement. On account of Albert v Motor Insurers Bureau, it was expressed by the
Upjohn LJ-

“The hazards of everyday life, such as temporary indisposition, the incidence of holidays, the
possibility of a change of shift or different hours of overtime, or incompatibility arising, make
it most unlikely that either contemplated that the one was legally bound to carry and the other

to be carried to work.”
It is stated in “Chitty on Contracts” (25th Edition, Volume I, para. 123) thus:

“An agreement, even though it is supported by consideration, is not binding as a contract if it
was made without any intention of creating legal relations. Of course, in the case of ordinary
commercial transactions, it is not normally necessary to prove that the parties in fact intended

to create legal relations”. (Accentuation provided)

In our Indian law the intention to create legal relations isn't given as a basic element of contract
law, yet even the Supreme court of India has communicated the need of separate requirement
for ‘intention to contract’. . Passing by the analysis which is as of now there in the West, the

court found that it was a necessity of those systems where consideration was not a requisite of
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enforceability. Along these lines it is as yet an open question in India whether the necessity of
"intention to contract™ is applicable under the Indian Contract Act in the same manner in which

it has been developed in Britain.

Be that as it may, prior to this, a constrained acknowledgment of the appropriateness of this
standard in India could be induced from the choice of the Supreme Court in Banwari Lal v.
Sukhdarshan Dayal,[13]. In an auction sale of plots of plot, a loudspeaker was spelling out
the terms, etc., of the sale, one of the statements being that a plot of certain dimensions would
be reserved for Dharamshala (public inn). Subsequently that plot was also sold for private
purposes. The purchasers sought to restrain this. Chandrachud J (afterwards CJ) said:
“Microphones........ have no yet acquired notoriety as carriers of binding representations.
Promises held out our loudspeakers are often claptraps of politics. In the instant case, the

announcement was, it at all, a puffing up for sale.”

In a subsequent case regarding this matter, the Supreme Court Court noticed the general
suggestion that notwithstanding the presence of a contract and the nearness of consideration
there is the third authoritative component as intention of the parties to create legal relationship.

Eventually we ought to expect that the aim to make legal relations is a basic prerequisite of
contract. At the primary occasion it might have a few similitudes with consideration yet there
might be such a large number of situations when both these components are different. As like,
if two companions chose to go to an eatery, and one of them guarantees to pay for the beverage
and the other for the sustenance then we cannot say that there is no thought but rather still there
is no aim to make legal relations, and in the event that anybody of them sue the other for break
of agreement, at that point the breach to contract ought to fall short.
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