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ABSTRACT

The oil and gas industry is a global, multi-trillion-dollar industry that includes the exploration,
production, refining, and distribution of oil and gas products. The industry plays a vital role in
the global economy, providing the energy needed for transportation, heating, and electricity
generation. Environmental legislative and regulatory requirements applicable to oil and gas
activities vary worldwide. However, in developing countries, adequate environmental laws are
absent and where the laws exist; there is a lack of proper implementation. This paper adopts
the qualitative research methodology making use of the doctrinal method. The paper reveals
that in the absence of adequate environmental laws and enforcement in emerging economies,
there have been calls for oil companies to voluntarily adopt “best practices” in emerging
economies. The industry is, therefore, committed to improving environmental and social
performance through greater quality, depth and uptake of good practice. However, no treaty
has been negotiated with the specific aim of regulating the onshore and offshore activities of
the oil and gas exploration and production industry operating within the borders of individual
states. This stems historically from the view that the regulation of onshore and offshore
resource exploitation falls within the domestic jurisdiction of states. In this context, the paper
recommends that, there should be a strict respect of the standards guidelines and best operating

practices developed by oil industry association bodies and nongovernmental and
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intergovernmental organizations (NGOs and 1GOs). This is because they constitute the major

efforts to achieve uniform standards and operating practices across the globe.

Keywords: Best Practices, Upstream Operations, Oil and Gas Industry, Environmental Impact

Assessment (EIA), Social Impact Assessment (SI1A)

INTRODUCTION

Oil and gas exploitation is a process of varied steps from prospecting and exploration to the
production stage. As such, the overall success of such a venture is dependent on success at each
of these stages. The oil and gas industry has been and will continue to be a major driver of

economic growth in Cameroon.

For a responsible Oil and Gas company, it is no longer acceptable to follow different
environmental performance standards that are based on regulatory requirements that vary from
country to country. Consequently, beyond strict legal compliance, a set of 150 best
environmental practices has been established to prevent and minimize the environmental
impact of E&P operations worldwide. This requirement covers the full range of E&P activities',
and it contains specific requirements for key environmental aspects, such as biodiversity, noise,

air emissions, wastewater and waste management.

Environmental legislative and regulatory requirements applicable to E&P activities vary
worldwide. In some countries, the operations are subjected to a well-developed legal
framework that establishes strict requirements to be followed, as opposed to other countries
with less stringent requirements. The Oil & Gas Industry is committed to improving
environmental and social performance through greater quality, depth and uptake of good
practice.” Therefore, it is not acceptable to operate with substandard infrastructure and
permissive operational standards in countries with weak regulatory requirements.
Consequently, a set of best environmental practices has been established to prevent and
minimize the environmental impact of E&P operations worldwide, regardless of the location

where the activities take place.

In the absence of adequate environmental laws and enforcement in emerging economies, there

have been calls for oil companies to voluntarily adopt "best practices” in emerging economies.
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Emerging economies' hold the majority of the world’s proven oil reserves, and account for the
majority of the world’s production of crude oil." The exploitation of oil remains a priority for
the governments of emerging economies, as the revenue that comes from it remains a major
source of foreign income of which the majority are among the poorest countries in the world,

and have large foreign debts."

Oil and gas exploration and production have the potential to cause severe environmental
degradation not only to the physical environment, but also, to the health, culture, and socio-
economic structure of local and indigenous communities.”" However, environmental laws in
emerging economies are often ineffective because they are either substantively inadequate or
because they are inadequately enforced. This has led to calls by academicians, practising
lawyers and human rights and environmental activists for transnational oil companies to

voluntarily improve their performance in countries with inadequate environmental laws.

Oil companies and industry groups have also recognised that international oil companies
operating in emerging economies with inadequate environmental laws should adopt best
practices. For example, members of the American Petroleum Institute are responsible for
"obeying all laws and best practices"” as part of the pledge to a program of continuous health,

safety and environmental improvements,""

But what is "best practice” in the international oil industry? What standards should be
employed? No treaties have been negotiated with the specific aim of regulating the onshore
and offshore activities of the oil and gas exploration and production industry operating within
the borders of individual states. This stems historically from the view that the regulation of
onshore and offshore resource exploitation falls within the domestic jurisdiction of states. In
this context, the standards, guidelines and best operating practices developed by oil industry
association bodies, and nongovernmental and intergovernmental organizations (NGOs and
IGOs) constitute the major efforts to achieve uniform standards and operating practices across

the globe.

This Paper identifies five environmental practices that can be seen as "Best Practices™ through
their endorsement in national and international oil industry association guidelines, and which

will, when adequately implemented, reduce the negative impacts of oil exploration and
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production. The paper discusses the Cameroon perspective of Environmental and Social Impact

Assessment.

ENVIRONMENTAL BEST PRACTICES ADOPTED BY THE OIL AND
GAS INDUSTRY

This section identifies five emerging "best practices” for the protection of the environment in
the area of environmental management procedures and systems. These practices are
environmental and social impact assessment (ESIA); environmental management systems
(EMS); environmental performance evaluation (EPE); environmental monitoring and auditing
and environmental reporting. It discusses the legal implications arising from the use of these

standards and guidelines and finally makes suggestions for future developments.
1) Environmental Impact Assessment (EIA)

EIA is a procedure whereby the significant environmental impacts of a proposed development
project are assessed before the activity takes place."!" EIA has the potential to be a powerful
tool to ensure that the environmental and cultural impacts of proposed development activities
are assessed, taken into account in decision-making, and their mitigation. While the features of

EIA vary between jurisdictions, there are several common elements.™

The International Association for Impact Assessment (IAIA) in 2009 defined EIA as the
process of identifying, predicting, evaluating and mitigating the biophysical, social, and other
relevant effects of development proposals before major decisions are taken and commitments
made. Meanwhile, article 102 of NEPA 1969 defines EIA as a systematic interdisciplinary
approach which will ensure the integrated use of the natural and social sciences and the
environmental design arts in planning and decision making which may have an impact on
man’s environment. Principle 17 of the Rio Declaration is dedicated to EIA and states that EIA,
as a national instrument, shall be undertaken for proposed activities that are likely to have a
significant adverse impact on the environment and are subject to a decision of a competent

national authority.

The European Union approved a Directive on EIA in 1985. Currently, EIA is a requirement in

most countries of the world including Cameroon. Some EIA systems or jurisdictions constrain
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EIA to the analysis of impacts on the biophysical environment while others include the social
and economic impacts of development proposals. Some financial institutions (e.g. the African
Development Bank) use the expression ‘environmental and social impact assessment’ (ESIA)
to emphasise the inclusion (and the importance) of the social impacts. This is also the case in

Cameroon since 2013.

Social impacts are "the consequences to human populations of any public or private actions
that alter how people live, work, play, relate to one another, organise to meet their needs, and
generally cope as members of the society. The term also includes cultural impacts involving
"changes to the norms and beliefs that guide and rationalise their cognition of themselves and

their society".*

For some developments, the social and cultural effects may be far more significant than the
impacts of the project on the physical environment, and yet social impacts may be more
difficult to assess, predict and manage. As of today, methods for assessing the social and
cultural impacts of oil projects are less advanced than methods for measuring the effects of
development activities on the physical environment such as the air, waters and soils, although
several organisations such as the Interorganisational Committee on Guidelines and Principles
for Social Impact Assessment and the World Bank have produced guidelines for social impact

assessment.”

Not only is EIA becoming “singularly important in both domestic and international
Environmental law”, but the requirement for EIAs to be conducted as a prerequisite to the
approval of major resource development projects is "one of the strongest trends in global
mining" X" ESIA requirements are contained in treaties, national laws and industry guidelines,
and are imposed as conditions of lending and assistance by international financial

organisations. X"

In many emerging economies, poverty, the imperative of economic development and the often-
stated view that the country cannot afford to increase environmental protection, result in
government approval of development projects that are not environmentally sustainable. The
existence of widespread corruption, political pressures and inadequate funding; the fact that the
“organisations responsible for ESIA are frequently new, lacking in status and political clout

and working in a culture where an absence of information sharing considerably reduces their
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influence”;"V and the "bypassing” of the environment ministries by other, more powerful
ministries, in particular the ministries concerned with resource exploitation, means that
compliance with ESIA legislation is inadequately monitored and enforced in the majority of

emerging economies.
2) Environmental Management Systems (EMS)

Environmental Management Systems (EMS) are procedural rules for the organisation that
assists managers in preventing or detecting environmental violations. They assist managers to
comply with existing legal requirements and to define management processes to be followed
to control the impact of a corporation’s activities on the environment. Most of the major
international oil and gas companies have started to adopt detailed EMS and internal
environmental operating guidelines.” Several organisations have produced standards and

guidelines for EMS, including the ISO*V, the European Union, and oil and gas industry bodies.

The ISO is an international federation of "standards bodies" from over 100 countries.*"!! It was
founded in 1946 to promote standardisation and related activities to facilitate the international
exchange of goods and services. The 1SO 14000 series standards are international, voluntary
standards that provide specific requirements and principles for environmental management. "'
They give managers a structure for establishing, improving and maintaining programmes for

the protection of the environment.

ISO 14004 is a guidance document that explains environmental management concepts, defines
key terms and provides practical advice for the design and implementation of an EMS. 1SO
140001 establishes a model EMS based on the set of guiding principles contained in 1SO
14004. The core elements specified by ISO 14001 are environmental policy; planning;

implementation and operation; checking and corrective action; and management review. X

The first element, "establishing an environmental policy”, requires a company to make a public
statement of the company’s intentions concerning the environment. The second element,
"planning”, involves: implementing a systematic approach to identifying significant
environmental aspects in all phases of the company’s business and under all operating
conditions; establishing a procedure to identify and maintain access to all legal and other
requirements; setting environmental objectives and targets; and establishing environmental

management programmes, which detail methods and procedures for achieving environmental
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targets and objectives.”™ The third element, "implementation and operation”, involves the
identification and formal assignment of responsibility to personnel, from site personnel and
managers to senior executives and managers; the provision of environmental training and
awareness, and ensuring competence in EMS requirements; communication, both external and
internal, regarding the EMS and environmental procedures such as emergency response
procedures; etc. The fourth element, “checking and corrective action”, involves: establishing
procedures for monitoring operations that may have a significant impact on the environment;
conducting impartial internal and external audits of the EMS; and establishing procedures for
the keeping of environmental records. The fifth core element requires a review of the EMS to

identify and rectify any shortcomings in the EMS and keep abreast of changes over time. !

The ISO 14001 series does not set environmental legal requirements; rather, it is designed to
provide a management system to assist managers to comply with existing legal requirements
and to define management processes to be followed to control the impact of a corporation’s
activities on the environment. A company can make a self-declaration of compliance with 1SO
14001, or be audited and gain certification against the standards of ISO 14001. A company
with ISO 14001 certification can claim that it has a documented environmental management
system that is fully implemented and consistently followed. However, it cannot claim that its
products or processes are more environmentally friendly. This is because certification under
ISO 14001 is based on an audit of the EMS, not the product or service provided by the

company. i

Another major international standard for EMS is contained in the European Union’s Eco-
Management and Audit Regulation (EMAR), which establishes the voluntary Eco-
Management and Audit Scheme (EMAS).*" The Regulation, which came into force in 1993,
takes the form of 21 Articles and 5 Annexes, which form part of the Regulation. The objective
of the scheme is to "promote continuous improvements in the environmental performance of
industrial activities™*V. One to achieve this is by the "establishment and implementation of
environmental policies, programmes and management systems by companies in relation to

their sites" Vi

From the company perspective, an EMS also helps the company to demonstrate its commitment
to the environment to the company’s shareholders, customers and suppliers, as well as to the

local community and regulatory authorities. This should help to satisfy community pressure

Commonwealth Law Review Journal — Annual Volume 9
ISSN 2581 3382
© All Rights Reserved — The Law Brigade Publishers (2023)



https://thelawbrigade.com/
https://thelawbrigade.com/publications/commonwealth-law-review-journal/
https://thelawbrigade.com/

Commonwealth Law Review Journal |Annual Volume 9 242

for improved environmental performance and improve the company’s public image. This goes
a long way in improving access to capital and business opportunities, facilitating the issue of
licences and permits, helping the company gain future access to new operational sites, and
providing a competitive tendering advantage. V"

Despite the benefits of the ISO series standards, there are a number of limitations regarding
these standards, particularly as regards the certification process.*V'" First, developing countries
may find it more difficult to implement the EMS standards, as companies from developing
countries may not have the resources to achieve certification, and/or the infrastructure
necessary for certification may be absent. Just as the implementation of EMS may provide
companies with a competitive advantage, so too those companies from emerging economies
that cannot afford to gain certification may be placed at a competitive disadvantage in tendering
for projects.

Second, the ISO 14000 Series does not set legal environmental standards. Certification
indicates a corporation has a consistent environmental policy, but makes no representation
regarding the standard of environmental performance or objectives set by a company. If
environmental standards in developing countries are lower than in developed countries, the
EMS certification will indicate the corporation is complying with the laws, but will not reveal
that the environmental standards observed are not as high as in Western countries. Public and
government misconception that EMSs set actual environmental standards for operation can
lead to misplaced public confidence in the regime for environmental protection, providing a
"shield" under which oil companies can operate using practices that are clearly below "best

practices"

Third, self-declaration by companies regarding their implementation of EMS under 1ISO 14001,
in contrast to third-party verification, may enable some companies to hold themselves out as

having internationally acceptable EMS when in fact this is not the case.
3) Environmental Performance Evaluation (EPE)

Environmental Performance Evaluation (EPE) is a management tool designed to ensure the
ongoing measurement and improvement of an organization’s environmental performance. It is
a process by which a company measures its environmental performance against criteria set by

management.” The real development of EPE began in the 1990s, with work undertaken by
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the 1SO. The ISO has published 2 standards that guide companies on how to conduct and
improve EPE. These are 1ISO 14031 (1999): Environmental Management - Environmental
Performance Evaluation-Guidelines, and an accompanying technical report, ISO/TR 14032
(1999).

The oil industry has started to establish collaborative efforts to develop indicators of
environmental performance. The IAOGP will not identify the performance of individual
companies, but the three top performers will be identified and invited to share their experience
of best practices through IAOGP Forum workshops.®* Another example of cooperation on the
development of indicators is that provided by Arco, BP Amoco, Conoco, Shell and Statoil, who
have been collaborating on harmonising environmental indicators to allow them to benchmark

their worldwide upstream health, safety and environmental performance against each other.

The measurement of social and cultural performance by oil companies is also an emerging
trend. However, there are as yet no common, standardised indicators used by companies, nor
do the majority of companies yet report on their performance in these areas. Just a few
examples of current indicators used by companies include the existence of community advisory
panels; investment in educational and community programmes; support for the Universal
Declaration of Human Rights; the number of reported bribes; the number of forums organised
to discuss employee conditions; and the level of local content of projects in terms of jobs and

procurement X

As with environmental performance indicators, the major international oil companies are
starting to collaborate on the development of indicators of social performance. For example,
Statoil, BP-Amoco, Royal-Dutch Shell and Conoco are involved in a project, led by Statoil, on
developing indicators to reflect a company’s contribution to sustainable development, with
performance to be measured in several areas, including ethics (human rights,
bribery/corruption, gender, cultural and racial diversity and political activities); environmental
management  (preservation and  restoration, production  stewardship, product
stewardship/portfolio, global impact and resource use); and stakeholder relations (employees,
suppliers and customers, society at large, NGOs, interest groups and government). > The

measurement of social and environmental performance has several benefits.
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In the context of oil exploration and development, environmental and social performance
reports will provide local communities and indigenous peoples with extremely useful
information on the past and current environmental and social policies, and performance of oil
companies seeking to operate on traditional lands. This will provide information to
shareholders and the community that can be used to demand improved performance from oil

companies in these areas.
4) Environmental Monitoring and Auditing
a) Monitoring

Environmental monitoring involves the ongoing checking, inspection or examination of
equipment, management systems, operational activities and their effect on the environment on
a regular and frequent basis. Different types of monitoring include monitoring equipment to
ensure it is in good working order; monitoring the company’s impacts on the environment, for
example, emission levels, wastes, and the amount of energy used; monitoring the state of the
environment, for example the level of toxicity of watercourses affected by oil development;
monitoring the implementation of an EIS, to see, for example, if the project is implemented in
accordance with any mitigation measures required; and monitoring the EMS, that is,

monitoring the management processes.

Monitoring ensures compliance with environmental and social regulations and provides a tool
to evaluate and update mitigation strategies; if conditions change or original strategies prove
not to be effective”, it allows for anticipated impacts to be documented, and "can identify any
unanticipated impacts" of development.**" The IAOGP has stated that monitoring should be
on-going throughout the life of a project, and that effective monitoring increases credibility. "
Environmental monitoring is a key feature of EMS that are promoted by the 1SO, EMAS,
IAOGP and the API. The IAOGP has stated that monitoring the environmental impacts of "all
stages of a project is [the] key to responsible operations”, while the Australian Petroleum
Production and Exploration Association’s Environmental Policy states that APPEA encourages

and supports its members to "monitor environmental effects". V!

b) Auditing

Commonwealth Law Review Journal — Annual Volume 9
ISSN 2581 3382
© All Rights Reserved — The Law Brigade Publishers (2023)



https://thelawbrigade.com/
https://thelawbrigade.com/publications/commonwealth-law-review-journal/
https://thelawbrigade.com/

Commonwealth Law Review Journal |Annual Volume 9 245

Environmental auditing is "the practice of comparing environmental regulatory and
management requirements against the operational and management performance record of a
facility by evaluating such records and systems against a set of predetermined standards". Vil
It is a systematic, periodical evaluation of a company’s environmental organisation,
performance and systems against pre-determined standards. There is a distinction between
performing a "compliance” audit and an EMS audit. The former concentrates on compliance
with regulatory requirements, while the latter focuses on "the organisational structure,
responsibilities, practices, procedures, processes and resources for implementing

environmental management" Xvif

The ISO has developed standards for environmental auditing. These are 1SO 14010: 1996,
Guidelines for Environmental Auditing - General Principles; ISO 14011: 1996, Guidelines for
Environmental Auditing - Audit Procedures - Auditing of EMS; and ISO 14012: 1996
Guidelines for Environmental Auditing - Qualification Criteria for Environmental Auditors.
These standards do not mandate third-party audits or external disclosure of audit reports and
are focused on audits of environmental management systems, rather than on compliance with
legal regulations. However, the ISO standards are flexible and are appropriate for application
to all operations of an organisation, that is not site-specific. They are considered to be the

largest and most influential effort towards standardising environmental auditing.**™

The European Commission’s Environmental Management and Audit Scheme (EMAS) is
another influential audit scheme. Article 3(d) of the EMAS Regulations requires companies
that voluntarily participate in the EMAS to carry out or cause to be carried out, environmental
audits at sites where an industrial activity is performed. The audit may be carried out by either
company or external auditors and must be consistent with 1ISO 14011. The audit must address
a range of issues listed in Annex 1(C),X"" while Annex Il sets out requirements for the audit
process, including audit objectives, reports, follow-up and frequency. The audit results and

procedures must be verified by an independent, accredited verifier X"

In general, environmental audits may be performed in-house or by an independent third party,
or by a combination of both. The use of an outside auditor may add credibility to the audit
findings.X" Prince and Nelson have claimed that "a clear trend exists for industry to
mandatorily perform audits, disclose them to the public, and engage a third party to conduct

them" X" The IAOGP has affirmed the importance of environmental auditing for the oil and
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gas industry in its Guidelines for the Development and Application of Health, Safety and
Environmental Management Systems, in which it is stated that “the company should maintain

procedures for audits to be carried out, as a normal part of business control” XV

In the context of oil exploration and production on indigenous peoples’ lands, auditing has a
crucial role to play not only in assessing the state of the environment on an ongoing basis but
as a means for determining the damage caused by oil companies to the environment in cases
where indigenous peoples are claiming compensation for environmental destruction and
demanding restitution of the land. X! For example, in 1992, Petro Ecuador contracted a
Canadian consulting firm HBT Agra Limited to conduct an independent and impartial
environmental audit of Texaco’s facilities in Ecuador. " Where a corporation retains monitors
or auditors from "for profit" auditing firms, there is always the possibility that the auditors will
become aligned with the interests of the corporation they are monitoring, thereby seriously

undermining the independence, accuracy and reliability of the monitoring/auditing results.x"'"
5) Environmental and Social Reporting

Companies across all industry sectors, including the international oil and gas industry, are
facing increasing pressure to disclose information regarding their environmental and social
performance to governments and the public. The holistic view of reporting on environmental,
social and economic issues, in contrast to "stand-alone™ measures of environmental and social
performances, is referred to as "triple bottom line" reporting. Some key reasons why companies
are moving into environmental reporting are:
» To satisfy community and individual "right to know" requirements;
« To improve company performance in social and environmental areas by
measuring and publicly reporting on these areas;
« To demonstrate corporate accountability for the social and environmental
impact of operations;
» To add shareholder value through the demonstration of a superior ability to
manage environmental and social impacts; and
« To report contributions to sustainable development by measuring and reporting
“triple bottom line" impacts.X™
The move towards environmental reporting is illustrated by a number of general mandatory

disclosure requirements and voluntary reporting initiatives that have arisen in recent years. As
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regards mandatory disclosure, a number of countries require corporations to report on the
release and transfer of various potentially toxic or harmful polluting substances as part of
national pollutant inventory schemes, for example, Australia’s National Pollutant Inventory,
Canada’s National Pollutant Release Inventory, the UK’s Chemical Release Inventory and the
USA’s Toxic Release Inventory.'
Despite these mandatory disclosure schemes, most environmental reporting initiatives are
voluntary schemes led by industry organisations, IGOs and NGOs. One example is the
European Commission’s EMAS, which has, as one of its objectives, the promotion of
continuous environmental performance of industrial activities by "the provision of information
of environmental performance to the public"." Companies that voluntarily participate in the
scheme must prepare an environmental statement specific to each site, have the statement
independently verified by an accredited environmental verifier, and disseminate the validated
statement to the public." The statement must contain:

* adescription of the site’s activities;

+ an assessment of all the significant environmental issues;

 a summary of figures on pollution emissions, waste production, and

consumption of raw materials;
* energy, water and noise; and presentation of the company’s environmental
policy and site’s EMS.""

Other examples of voluntary reporting initiatives include the Global Reporting Initiative,
launched by the US-based Coalition for Environmentally Responsible Economies (CERES),
which released the Sustainability Reporting Guidelines in June 2000."V Environmental
reporting is also part of the ICC’s Business Charter for Sustainable Development, with
Principle 16 exhorting companies to periodically provide appropriate environmental

information to the Board of Directors, shareholders, employees, the authorities and the public."

As regards environmental disclosure and reporting in the international oil industry, in 1999 the
UK-based group Sustainability, in partnership with UNEP, produced The Qil Sector Report: A
Review of Environmental Disclosure in the Oil Industry, which examined the current efforts at
environmental and Social disclosure for 50 leading oil companies and made recommendations
for future development in these areas. The Report found that among large international oil
companies, environmental reporting is on the way to becoming standard practice, with most

individual companies making some sort of environmental information publicly available."!
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In addition to the reporting initiatives of individual oil companies, a number of oil industry
associations have begun publishing environmental, health and safety reports at an aggregate
level. The IAOGP has developed definitions and data-collection protocols for a set of industry-
wide exploration and production environmental performance measures and began using these
published aggregate performance data in an annual environment report beginning August
2000.M" Each year, the API publishes a "Petroleum Industry Environmental Performance
Annual Report"”, which presents statistical information about the US petroleum industry’s
environmental and safety performance in eight areas: workplace safety, chemical releases,
refinery residuals (by-products), oil spills in US waters, underground storage tanks, used motor
oil, gasoline vapour controls, and US environmental expenditures."' Other associations
producing some type of aggregate data include the Norwegian Oil Industry Association, the
UK Offshore Operators Association Limited, and Canada’s Petroleum Communication
Foundation.

Despite the evidence that the oil industry "is taking the reporting agenda seriously”, the Oil
Sector Report found that the overall rate of environmental reporting is brought down by four
main types of non-reporters: state-owned companies; smaller companies; upstream-only
companies; and project-based consortia. In the case of small and upstream-only companies,
their size and lack of retail brand means that they are out of the public eye and are therefore
not under the same pressures to report; similarly, in the case of project-based consortia, a
company created for a particular project and owned by a number of larger oil companies are
not often associated with one corporate name by the public, and pressure for reporting is non-
existent."™

The quality and content of corporate environmental reports vary considerably between
companies. The quality and usefulness of the reports are undermined by a lack of comparability
from company to company, with companies using different indicators, definitions,
measurement and estimation techniques, reporting periods, and geographic coverage of
operations. In addition, oil companies remain divided on the benefits of third-party,

independent verification of environmental and social reporting.™

Furthermore, social reporting, which is the process of accounting, preparing and publishing
information on social impacts and social performance, including cultural impacts, lags well
behind environmental reporting.™ Public concern in this area generally relates to corporate

security arrangements involving paramilitary or government armed forces; links to human
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rights abuses; distribution of costs and benefits; poor environmental management and pollution
among local communities; traditional land rights of indigenous communities and the right of
self-determination; discrimination in the workforce; occupational health and safety; and
bribery and corruption.™ The lag of social reporting behind environmental reporting is true for
the industry in general, not just the oil industry, with the World Business Council for
Sustainable Development stating that the systems for monitoring, measuring and reporting
corporate social responsibility performance through generally-accepted indicators are still in
their infancy. ™

The Oil Sector Report found that "because social reporting is in its infancy, we are some way
from seeing truly comparable social performance indicators”, and that there is a "pressing need
for greater coherence and convergence" in this area.™ As yet there is only limited agreement
on how to measure and monitor social performance, with the development of indicators in this
area being described as being "extraordinarily difficult".”¥ Nonetheless, some "key clusters"
of indicators are emerging in the practice of oil companies. The Oil Sector Report identified
eight categories for reporting, including the category "impacts on local communities".™"!

It is expected that the movement towards social accountability will gain momentum in the
future.™ 1 With performance in the social area being more difficult to quantify than commercial
or environmental performance, general research in the development of social performance and
impact indicators is being conducted by a number of bodies. For example, the Institute of Social
and Ethical Accountability (ISEA), established in 1996 as a professional body committed to
strengthening the social responsibility and ethical behaviour of the business community, is
engaged in developing standards for social and ethical accounting, auditing and reporting.

While this move towards "corporate social responsibility”, including the assessment and
reporting of environmental and social performance, has benefits for the community, it also
raises a number of concerns, in particular the questions of whether, and to what extent, the
Board of Directors and senior management of a corporation, who are responsible to
shareholders for the financial health of the company, can incorporate social objectives into the

company’s operations, while still maintaining the long term profitability of the corporation.™"
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ENVIRONMENTAL AND SOCIAL [IMPACT ASSESSMENT IN
CAMEROON

The application of ESIA procedures is relatively recent in Cameroon. The term EIA was
introduced by Decree 84-797 of July 1984, organising the Ministry of Planning and Territorial
Administration. Law No 94/001 of 20" January 1994 was the first law that explicitly required
environmental assessments for projects which may affect the equilibrium of forests. Later in
August 1996, the environmental management law™™ broadened the scope for environmental
impact assessments, by demanding EIA for projects that may affect the environment. In the
same year, the Permanent Secretariat of the Environment (PSE) was established under the
Ministry of Environment of Forests (MINEF), as the organisation responsible for impact
assessments. With the government reform in 2012, MINEF changed into the Ministry of
Environment, Nature Protection and Sustainable Development (MINEPDED). It was not until
February 2005 that details on procedural requirements for environmental impact studies were
specified by Decree 2005/0577/PM. Section 2 of the 2005 Decree defines EIA as “...a
systematic study in view of determining whether or not a project has negative effects on the
environment”. This Decree was later replaced eight years later by Decree 2013/0171/PM. The
latter adopted the requirement to include social aspects in environmental studies and introduced
Strategic Environmental and Social Assessment (SEA) and environmental impact statement
(EIS).

ESIA is now integrated into diverse projects. Increasingly, it is becoming a prerequisite for
external financing by institutions such as the World Bank and the European Union. This does
not slow down consent procedures for development but reaffirms the importance of the
environmental factors that are to be taken into account in land use planning and the directing
of government politics. In Cameroon, a simplified Environmental Impact Statement (EIS) and
the comprehensive ESIA are distinguished. The Environmental Impact Statement is made for
small-scale projects or business facilities with likely effects on the environment.”™ Meanwhile,
Environmental and Social Impact Assessment (ESIA) applies to projects of medium and high

scale with potentially significant effects on the environment just as those of oil exploitation.”

However, the 2016 Order™" determines the type of projects that require ESIA.Pi
Supplementary requirements for the ESIA can be demanded for sensitive areas, with criteria

defined on a case-by-case basis. To go about the ESIA, the promoter shall submit to the
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competent administration and MINEPDED in addition to the general project file his application
for the conduct of the ESIA with the ToR of the study and a receipt of payment of examination
fees.”™V Article 21 of the 2013 Decree guarantees the involvement and effective participation
of the population by providing that the proponent must transmit to the representative of the
population 30 days before the first meeting, a programme of the public consultation which must
be approved by the administration in charge of the environment comprising; the dates and
places of meetings, a descriptive and explicit essay of the project and the purpose of the
consultation. Here the law failed to define who can be present at the consultative meeting,
leaving these big multinationals with very huge financial capabilities to decide those to attend
the meeting who might be naive on the project outcomes and may not represent the interest of

those who would be affected.

After the ESIA study, copies of the environmental and social impact report are submitted to
the competent administration (CA)™¥ and to the administration in charge of the
environment™1, The competent Administration now evaluates and forms an opinion which is
transmitted to Ministry for Environment, Nature Conservation and Sustainable Development
(MINEPDED). Then MINEPDED puts in place a mixed team™i'to conduct field trips to check
or verify qualitatively as well as quantitatively, the information contained in the report and
collect the views of the population concerned in a public meeting. This public meeting enables

the team to correlate the information in the report with the views of the public.

The mixed team has 15 days within which to forward its findings to the Inter-Ministerial
Committee for the Environment (CIE) for simple ESIA studies and 20 days for detailed studies.
This is because the report of this committee is very essential for the approval of the ESIA by
the Minister in charge of the Environment. The approval of the report is as well a prerequisite
for the decision to carry out the project.”™"Considering, the high level of corruption taking
place within the top management of oil companies, and the administration. Normally, these
same multinationals that have thwarted the consultative meetings can still do the same at this
level, making it possible for projects to be approved without properly reflecting the intentions
of the legislator.
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COMPLIANCE MECHANISMS FOR ENVIRONMENTAL AND SOCIAL
IMPACT ASSESSMENT

In Cameroon, compliance with environmental regulations has been bestowed on the
administration of the competent ministry, the judiciary and the local communities as well as
the project owner. Enforcement being indispensable to the effectiveness of any law, Cameroon
ESIA law has provided both administrative and judicial measures to ensure proper compliance
with ESIA.

To begin with, Article 27 (1) and (2) of the 2013 Decree gives MINEPDED the responsibility
to ensure administrative and technical surveillance of the implementation of the Environmental
and Social Management Plan (ESMP) after the issuance of the Certificate of Environmental
Compliance (CEC) to ensure proper compliance. Meanwhile, article 27 (3) requires the project
promoter to produce quarterly reports of the implementation of the ESMP to the MINEPDED.
However, the law is silent as to the consequences of failure on the part of the promoter to

provide the quarterly report.

Article 28 of the 2013 Decree on its part, empowers the Ministry in charge of the environment
to adopt corrective or additional measures whereupon the submission of the quarterly report as
per section 27(3), it is realised that some effects were insufficiently considered. The competent
ministry in this case may hire a private expert to carry out those aspects that were not initially
sufficiently considered. If the results of the expert prove that the ESMP was not complied with
by the promoter, the Minister may as per practice demands, take either of the following
measures: Warnings; Suspension of CEC and or Withdrawal of the CEC. It is worth noting that
the law is silent with regard to recourse open to affected communities where the project owner
fails to respect the ESMP. However, practices give the locals the right to make a complaint to
the minister in charge of the environment and if the complaint is founded, the minister may do

either of the following; Warn, Suspend and or withdraw the CEC.

Judicially, there are mechanisms adopted by different stakeholders of the ESIA. Article 79 of
the Framework Law on Environmental Management and the Cameroon Penal Code give the
Judicial Judge of the competent court to hear and determine matters before him concerning
non-respecter of ESIA procedures. The competent ministry in the case where his administrative

measures meted against the project promoter as stated above for not complying with ESIA
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measures as per the laws in force seems to be abortive, shall recourse to ordinary to have the
promoter pay damages for causing harm to the environment through his activities which ought

to been guided by ESIA if carried out.

On the bases of public interest, the local communities around the project area have the locus
standi to bring an action against the ministry in charge of the environment before the competent
administrative court. This is in a case where the administration was biased, corrupt and or
produced inaccurate reports against the interest of the or disregards their observation during
public consultation. The court in this instance if founded, may order the administration to
suspend or withdraw the CEC without prejudice to the criminal and civil actions. Article 8 of
the Frame Work Law on Environmental Management gives the Civil Society locus standi as
well to bring action on behalf of the local communities against violators of the ESIA
regulations. It is worth noting also that the promoter can bring an action against the
administration before the administrative court where the administration proved to be biased

and or make false appreciation of the ESIA application resulting in inaccuracy.

CONCLUSION

The continuing development and use of standards and guidelines regarding best practices for
the protection of the environment often in conjunction with oil and gas companies have legal
implications beyond the formal status of these documents as non-binding guidelines. In both
the international and national spheres, these non-legally binding guidelines have the potential

to harden into binding law."

Over time, measures for the protection of the physical and cultural environment, including
ESIA, environmental management systems, monitoring and auditing, environmental
performance evaluation and environmental reporting, have become standard practices that the
international community expects every government to require of oil and gas corporations by
law in the future. Furthermore, the current leading international companies are preparing ESIAs
and implementing EMS, even when national laws do not require them, as "a hedge against

future liability for failing to meet international standards."™*
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If industry guidelines are generally endorsed and implemented by international oil companies,
national courts can use the guidelines as evidence of industry "best practice™ in litigation
against the corporation. National courts can invoke the guidelines to interpret petroleum
contracts negotiated with governments, such as service contracts and joint venture agreements,
which require the use of best practices, or to interpret legislative provisions that require the

use of the good international practice.

Reviewing control and follow-up of plans of environmental management elaborated as a result
of ESIA one can sometimes observe some weaknesses. Environmental management plans
produced as a result of ESIA may well define requirements for environmental follow-ups and
identify the responsible institutions for the execution of these tasks, but it can be seen that there
is a lack of internal organization, qualified personnel or even financial means to carry out the
required environmental follow-ups. The hope however resides that this inadequacy will be soon
fulfilled, as the majority of Ministries implicated in the Protection of the Environment are

putting in place the required institutional arrangements and personnel.
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